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DEPARTMENTS  OF  COMMERCE,  JUSTICE,  AND 
STATE,  THE  JUDICIARY,  AND  RELATED 
AGENCIES  APPROPRIATIONS  FOR  1995 


Wednesday,  March  9,  1994. 

SUPREME  COURT  OF  THE  UNITED  STATES 

WITNESSES 

ASSOCIATE  JUSTICE  ANTHONY  M.  KENNEDY 

ASSOCIATE  JUSTICE  DAVID  H.  SOUTER 

ROBB  JONES,  ADMINISTRATIVE  ASSISTANT  TO  THE  CHD3F  JUSTICE 

ALFRED  WONG,  MARSHAL 

TONY  DONNELLY,  DHtECTOR  OF  BUDGET  AND  PERSONNEL 

FRANK  LORSON,  CfflEF  DEPUTY  CLERK 

Introduction 

Mr.  Smith.  I  am  sure  others  will  be  here  soon,  but  we  will  not 
wait,  because  I  know  the  Justices'  time  is  valuable. 

This  afternoon  we  have  the  1995  budget  for  the  Supreme  Court 
of  the  United  States.  The  request  for  Salaries  and  Expenses  is 
$24,323,000,  an  increase  of  $1,323,000  above  the  amount  provided 
for  the  current  fiscal  year.  We  will  insert  the  justification  material 
submitted  in  support  of  this  request  into  the  record  at  this  point. 

[The  justifications  follow:] 
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Mr.  Smith.  We  are  pleased  to  have  with  us  Justices  Kennedy  and 
Souter. 

Justice  Souter,  since  this  is  your  first  time  to  appear  before  the 
subcommittee,  we  will  insert  your  biographical  material  into  the 
record  at  this  point.  You  may  proceed  in  any  way  you  please. 

[The  biographical  sketch  of  Justice  Souter  follows:] 


19 

DAVID  HACKETT  SOUTER 
Biographical  Data 

Bom  September  17,  1939  in  Melrose,  Massachusetts,  son  of  Joseph  Alexander  and  Helen 
Adams  Hackett  Souter. 

Education 

Harvard  College,  A.B.  1961,  Phi  Beta  Kappa,  selected  Rhodes  Scholar;  Magdalen  College, 
Oxford.  1963,  A.B.  in  Jurisprudence  1989,  M.A.  1989;  Harvard  Law  School,  LL.B.  1966. 

Judicial  Offices 

Associate  Justice,  New  Hampshire  Superior  Court,  1978-1983;  Associate  Justice,  New 
Hampshire  Supreme  Court,  1983-1990;  Judge,  U.S.  Court  of  Appeals  for  the  First  Circuit,  1990; 
Associate  Justice.  Supreme  Court  of  the  United  States,  1990. 

Legal  Positions 

Associate,  Orr  and  Reno,  Concord,  NH,  1966-1968;  Assistant  Attorney  General  of  New 
Hampshire.  1968-1971;  Deputy  Attorney  General  of  New  Hampshire,  1971-1976;  Attorney 
General  of  New  Hampshire.  1976-1978. 

Other  Assignments 

Maine-New  Hampshire  Interstate  Boundary  Commission,  1971-1975;  New  Hampshire 
Police  Standards  and  Training  Council.  1976-1978;  New  Hampshire  Governor's  Commission  on 
Crime  and  Delinquency.  1976-1978.  1979-1983;  New  Hampshire  Judicial  Council,  1976-1978. 

Civic  Activities 

Trustee.  Concord  Hospital,  Concord.  New  Hampshire,  1972-1985,  President  1978-1984; 
Trustee.  New  Hampshire  Historical  Society,  1976-1985;  Vice  President,  1970-1985,  Overseer, 
Dartmouth  Medical  School.  1981-1987. 

Affiliations  With  Professional  Organizations  and  Academic  Institutions 

Merrimack  County  Bar  Association;  New  Hampshire  Bar  Association;  American  Bar 
Association;  Honorary  Fellow,  American  Bar  Foundation;  National  Association  of  Attorneys 
General;  Honorary  Fellow.  American  College  of  Trial  Lawyers;  Honorary  Master  of  the  Bench, 
Gray's  Inn.  London;  Honorary  Fellow,  Magdalen  College,  Oxford;  Associate,  Lowell  House, 
Harvard  College; 
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Statement  of  Justice  Kennedy 

Justice  Kennedy.  Thank  you  very  much,  Mr.  Chairman. 

Justice  Souter  and  I  are  delighted  to  be  here  and  bring  you 
greetings  from  the  Chief  Justice  and  from  our  colleagues.  With  us 
today  in  the  committee  room  are  various  members  of  our  staff:  the 
Chief  Deputy  Clerk,  Frank  Lorson;  Marshal  Alfred  Wong;  Director 
of  Budget  and  Personnel,  Tony  Donnelly;  and  the  Administrative 
Assistant  to  the  Chief  Justice,  Robb  Jones. 

As  you  know,  Mr.  Chairman,  our  budget  is  divided  into  two 
parts;  part  is  for  building  and  grounds.  The  request  is  for 
$3,080,000,  and  that  part  of  the  budget  is  presented  separately  by 
the  Architect  of  the  Capitol,  Mr.  George  White. 

The  balance  of  our  budget  for  the  expenses  and  operations  of  the 
Court  is  $24,323,000.  This  represents  an  increase  of  $1,323,000 
over  last  year's  authority.  All  of  that  increase  is  for  adjustments  in 
the  existing  base. 

The  major  part  of  the  $1,323,000  increase  is  to  increase  salary 
and  pay  benefits  for  our  employees.  The  amount  of  $177,000  is  for 
projected  inflationary  costs.  These  are  fixed  costs  for  purchases  of 
equipment,  the  library,  et  cetera. 

In  the  submission  that  we  have  given  you,  on  page  1.10,  we  have 
a  graph  showing  the  work  of  the  Court.  This  shows  a  steadily  in- 
creasing number  of  filings.  You  will  see  at  the  bottom  the  civil 
docket,  the  paid  docket  is  relatively  constant.  But  the  unpaid  dock- 
et continues  a  regular  and  significant  and  steady  increase. 

Since  I  have  been  on  the  Court,  Mr.  Chairman,  the  workload  of 
the  Court  in  terms  of  filings  has  increased  40  percent.  In  the  last 
seven  years,  we  have  asked  for  only  two  additional  personnel  posi- 
tions. We  have  been  able  to  meet  this  steady  increase  by  very  as- 
tute and  deft  management  on  the  part  of  our  court  officers.  We 
have  designated  and  reassigned  positions.  As  vacancies  become 
available,  we  hire  people  with  new  talents.  With  computerization, 
of  course,  we  need  people  who  have  those  skills. 

Computerization  is  not  necessarily  a  cost  saving,  we  are  finding, 
because  of  the  personnel  costs  involved  in  operating  those  systems. 
But  by  redesignating,  reassigning  and  shifting  positions,  we  have 
been  able  to  meet  this  increasing  workload  without  request  for  new 
positions.  We  think  we  have  now  run  out  of  that  flexibility. 

We  think  it  is  inevitable  that  next  year  we  will  come  before  you 
and  ask  for  increased  positions.  Our  staff  has  internally  generated 
requests  for  four  new  positions  this  year  which  we  did  not  think 
we  needed.  We  think  that  we  can  live  within  the  existing  base.  But 
we  think  that  this  year  will  be  the  end  of  that. 

There  are  some  hidden  costs  here.  You  will  see  that  we  are  ap- 
proaching 8,000  filings.  On  this  unpaid  docket,  for  every  two  cases 
that  we  accept  for  filing,  the  Clerk's  Office  has  had  to  reject  three 
for  defects  of  form.  This  is  very,  very  costly  from  the  standpoint  of 
our  personnel. 

The  same  if  you  look  on  page  1.9,  you  will  see  the  applications 
for  stay  in  capital  cases,  and  on  the  bottom  right  you  will  see  that 
we  had  80  capital  stays  last  year.  That  is,  I  guess,  a  little  over  one 
every  three  working  days.  This  does  not  show  the  number  of  cap- 
ital cases  where  our  staff  had  to  keep  track  of  the  case  before  it 
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came  to  us,  and  the  case  would  go  off  the  calendar  for  any  number 
of  reasons  and  would  not  result  in  a  final  stay,  but  it  meant  that 
our  staff  nevertheless  had  to  track  it.  So  again,  that  is  a  hidden 
cost. 

There  are  some  2,800  persons  on  death  row  and  this  is  a  very 
significant  part  of  our  staffing  in  the  Clerk's  Office.  So  this  gives 
you  just  an  overall  summary,  Mr.  Chairman,  and  as  I  have  indi- 
cated, we  are  quite  confident  that  in  the  existing  budgetary  base, 
subject  to  the  adjustments  on  that  base  that  we  have  requested, 
that  we  can  perform  our  functions  and  remain  an  efficient  and  re- 
sponsive facility  and  an  efficient  and  responsive  institution  within 
the  Court  system. 

Unless  my  colleague,  Justice  Souter,  has  anything  to  add,  we  are 
pleased  to  answer  your  questions. 

[The  prepared  statement  of  Justice  Kennedy  follows:] 
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Justice  Anthony  M.  Kennedy 

Supreme  Court  of  the  United  States 

March  9,  1994 


To  the  House  Appropriations  Subcommittee: 

Mr.  Chairman  and  Members  of  the  Committee,  Justice  Souter  and 
I  appreciate  this  opportunity  to  appear  before  your  Committee  to 
address  the  budget  requirements  of  the  Supreme  Court  for  the  fiscal 
year  1995. 

We  have  with  us  today  Robb  Jones,  Administrative  Assistant  to 
the  Chief  Justice;  Alfred  Wong,  Marshal  of  the  Court;  and  Tony 
Donnelly,  Director  of  Budget  and  Personnel. 

The  budget  request  is  divided  into  two  parts.  The  first  part 
is  Salaries  and  Expenses  of  the  Court,  and  the  second,  Care  of  the 
Building  and  Grounds.  The  total  fiscal  year  1995  budget  for  Care 
of  the  Building  and  Grounds  is  $3,080,000.  Mr.  George  White, 
Architect  of  the  Capitol,  will  present  a  statement  to  the 
Subcommittee  regarding  his  segment  of  the  total  budget. 

Our  total  fiscal  year  1995  budget  estimate  for  Salaries  and 
Expenses  is  $24,323,000.  This  is  an  increase  of  $1,323,000  over 
the  budget  authority  for  1994.   The  entirety  of  this  increase 
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consists  of  base  adjustments.  The  major  part  of  those  adjustments, 
$1,146,000  represents  authorized  increases  in  salary  and  benefit 
costs.  The  remaining  base  adjustments  of  $177,000  are  for 
inflationary  increases  in  various  fixed  costs,  allowing  us  to  keep 
up  with  the  rising  costs  of  normal  activity. 

We  do  not  propose  funding  for  any  new  programs  this  year.  We 
find  that,  with  adjustments  for  inflation,  the  budget  base  the 
Committee  has  approved  for  the  Court  is  adeguate  to  cover  our 
anticipated  needs  for  fiscal  year  1995.  Nonetheless,  we  believe  it 
is  important  that  the  Committee  understand  the  efforts  the  Court 
has  undertaken  to  restructure  its  operations  in  order  to  continue 
to  live  within  its  budget  and  why,  given  the  continued  increase  in 
the  numbers  of  filings  with  the  Court,  we  may  need  to  seek  program 
increases  at  some  point  in  the  future. 

We  call  the  Committee's  attention  to  the  Court's  increasing 
workload.  Unlike  many  agencies  that  appear  before  this  committee, 
the  courts  have  little  or  no  ability  to  regulate  the  amount  of  work 
they  must  do.  Instead,  they  must  accept  all  the  cases  that  are 
filed  and  handle  them  the  best  they  can. 

The  charts  and  graphs  we  have  included  in  our  submission  from 
page  1.7  through  1.13,  illustrate  the  continuing  growth  in  the  In 
Forma  Pauperis  (IFP)  filings  and  the  breakdown  of  the  Court's 
workload  between  civil,  criminal  and  habeas  corpus  cases  docketed 
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and  argued.  The  number  of  cases  carried  over  to  the  next  term 
remains  constant,  indicating  that  the  Court  continues  to  keep  up 
with  the  increasing  caseload.  The  statistics  do  not  reflect, 
however,  the  hidden  workload  of  the  Court,  such  as  returning  for 
essential  corrections  approximately  three  IFP  petitions  for  every 
two  that  are  docketed,  returning  about  100  stay  applications  each 
year  that  fail  to  comply  with  the  Rules  of  the  Court,  and  tracking 
capital  cases  that  do  not  involve  an  application  to  the  Supreme 
Court  or  do  not  result  in  an  order  of  the  Supreme  Court. 

The  increasing  burden  of  capital  cases  illustrates  what  the 
Court  must  deal  with.  There  are  approximately  2,800  prisoners 
under  death  sentence  in  the  United  States.  Virtually  all  of  those 
prisoners  will  seek  review  of  their  cases  in  the  Supreme  Court, 
many  of  them  through  last-minute  stay  applications  on  the  eve  of 
their  scheduled  execution  dates.  As  you  can  see  from  the  table 
contained  at  page  1.9  of  our  budget  submission,  the  number  of  these 
stay  applications  has  increased  steadily  over  the  past  few  years. 
We  have  had  to  adjust  our  working  procedures  and  add  staff  in  the 
Clerk's  Office  to  accommodate  these  increases.  We  expect  this 
trend,  represented  by  the  figures  in  the  table,  to  continue. 

Over  the  past  three  years  or  so  we  have  taken  advantage  of 
automation  and  other  efficiencies  to  redesignate  functions  and 
positions.  This  enabled  us  to  hire,  as  vacancies  became  available, 
more  skilled  personnel,  in  higher  grades,  all  within  existing 
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appropriation  authority.  As  a  result,  we  have  not  found  it 
necessary  to  request  any  additions  to  staff.  But  it  is  important 
to  add  that  we  now  have  exhausted  these  means  of  confronting  an 
ever  increasing  caseload.  We  think  it  inevitable  that  for  fiscal 
year  1996  we  will  consider  it  necessary  to  request  at  least  one  new 
employee  position.  Most  likely  this  will  be  in  the  Clerk's  office, 
where  the  burden  of  analysis  and  docketing  in  additional  cases  has 
the  most  direct  impact. 

This  concludes  a  brief  summary  of  our  request.  We  will  be 
happy  to  respond  to  any  questions  that  the  members  of  the  Committee 
may  have. 
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CASELOAD 


Mr.  Smith.  Do  you  have  anything  to  add? 

Justice  Souter.  I  think  I  am  here  to  be  seen  and  not  heard,  so 
I  will  answer  any  questions  you  have. 

Thank  you. 

Mr.  Smith.  Well,  I  appreciate  your  statement.  We  had  a  meeting 
this  morning  trying  to  analyze  the  budget  resolution  which  is  com- 
ing on  the  Floor  this  afternoon  or  tomorrow.  As  you  know,  we  had 
a  macro  number,  and  then  they  illustrate  how  the  macro  number 
can  be  reached. 

Unfortunately,  the  illustration,  when  you  have  tight  budgets,  be- 
comes more  than  just  an  illustration;  it  becomes  sort  of  a  cap,  and 
the  illustration  showed  a  reduction  in  the  courts  of  $285  million. 
I  said  to  them,  "Look,  we  have  a  crime  bill  pending."  We  are  not 
reluctant  at  all  to  increase  the  responsibilities  for  the  courts.  Fed- 
eralizing local  crimes  seems  to  be  a  very  popular  idea  these  days. 
As  you  have  pointed  out,  there  are  more  and  more  capital  cases  in 
the  Federal  system  eventually  reaching  the  Supreme  Court.  We 
have  a  real  problem.  But  I  appreciate  your  statement  and  all  the 
back-up  material  we  have  received,  and  we  will  just  have  to  con- 
tinue to  do  the  best  we  can. 

You  don't  see  any  end,  do  you,  to  the  increase  in  responsibilities 
for  the  Court? 

Justice  Kennedy.  Not  at  all.  In  fact,  just  the  opposite.  We  see 
a  steady  upward  progress.  As  you  and  the  Committee  well  know, 
we  are  not  in  a  position  to  control  our  workload. 

Mr.  Smith.  In  a  way,  I  think  that  might  be  unfortunate.  In  the 
Iowa  Constitution,  the  Iowa  court  can  refuse  to  accept  a  case  that 
is  not  a  judicial  matter.  You  can't  do  that. 

Justice  Kennedy.  Well,  of  course,  we  are  in  a  position,  and  this 
is  critical  to  our  survival,  to  control  the  number  of  cases  that  we 
take  for  full  argument.  But  again,  we  have  no  fixed  number  that 
we  attempt  to  reach.  We  take  those  cases  that  we  think  must  be 
taken  in  order  to  give  the  necessary  direction  and  control  and  su- 
pervision to  the  State  and  the  Federal  courts. 

Mr.  Smith.  The  U.S.  Constitution,  unlike  the  Iowa  Constitution, 
doesn't  prohibit  the  legislature  from  giving  you  additional  cases. 

Justice  Kennedy.  Correct. 

Mr.  Smith.  Additional  responsibility  of  a  nonjudicial  matter. 
Well,  I  think  you  have  pretty  well  covered  what  I  need  to  cover, 
except  for  some  questions  I  will  submit  for  the  record. 

Mr.  Rogers? 

IN  FORMA  PAUPERIS  FILINGS 

Mr.  Rogers.  Thank  you,  Mr.  Chairman. 

Welcome  to  the  Subcommittee  again. 

Justice  Kennedy.  Thank  you,  Mr.  Rogers. 

Mr.  Rogers.  I  am  looking  at  page  1.7  of  your  budget  submis- 
sion— the  summary  of  the  total  cases.  Let  me  ask  you  a  mechanical 
question.  Is  the  right  side  of  that  chart  a  separate  grouping  or  is 
that  a  part  of  the  totals  on  the  left? 

Justice  Kennedy.  That  is  part  of  the  total  on  the  left,  and  it  con- 
sists of  that  necessary  operating  backlog  that  we  have  of  cases  that 
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have  not  been  reached.  As  you  know,  all  of  the  argued  cases  are 
disposed  of  at  the  end  of  each  term.  This  number  consists  of  filed 
cases  which  have  not  yet  been  processed  and  on  which  we  have  not 
yet  voted  to  grant  or  to  deny  petitions. 

Mr.  ROGERS.  Well,  your  total  caseload  is  growing  dramatically, 
almost  doubling  since  1970;  is  that  right? 

Justice  Kennedy.  Yes,  sir. 

Mr.  Rogers.  And  of  that,  the  dramatic  increase,  of  course,  is  in 
In  Forma  Pauperis  caseload  which  I  see  is  a  total  of  5,558. 

Justice  Kennedy.  That  is  correct.  And  it  is  important  to  remem- 
ber, Congressman,  that  many  lawyers  look  at  this  and  think  that 
it  is  a  pro  se  prisoner  petition.  But  the  unpaid  docket  consists  of 
any  criminal  defendant  who  qualifies  under  the  provisions  of  the 
law  to  have  the  filing  fees  waived.  So  most  of  those  petitioners 
have  attorneys,  they  file  briefs  with  substantial  issues  on  them, 
and  this  is  the  source  from  which  we  draw  our  criminal  docket.  So 
these  are  not  frivolous  petitions. 

Mr.  Rogers.  Yes.  Well,  the  "regular  cases,"  I  guess  we  can  call 
them — the  original  and  paid  cases — the  caseload  there  is  fairly  sta- 
ble, is  it  not? 

Justice  Kennedy.  Yes,  sir. 

Mr.  Rogers.  In  fact,  it  is  down  from  some  years  in  the  past. 

Justice  Kennedy.  Yes,  just  a  bit. 

Mr.  Rogers.  But  your  In  Forma  Pauperis  cases  have  doubled  in 
the  last  five  years,  haven't  they? 

Justice  Kennedy.  Yes. 

Mr.  Rogers.  And  yet  your  total  cases  disposed  of  is  going  up  sub- 
stantially as  well,  doubling  since  roughly  1975.  So  your  work  prod- 
uct is  dramatically  increasing,  but  unless  we  get  handle  on  the  In 
Forma  Pauperis  caseload,  it  seems  to  me  you  are  going  to  be 
swamped. 

Justice  Kennedy.  Our  principal  concern  is  that  it  would  mean 
that  we  would  have  to  either  change  the  way  in  which  we  process 
the  application  for  petition  of  Certiorari,  or  add  an  additional  law 
clerk  to  the  Justices,  and  I  do  not  know  how  my  colleagues  feel 
about  it.  I,  frankly,  would  not  like  a  fifth  law  clerk.  It  would  just 
make  it  more  difficult  to  run  my  chambers. 

Mr.  Rogers.  Would  Justice  Souter  differ  with  you  on  that? 

Justice  Souter.  No,  I  wouldn't  give  you  any  argument  on  that. 

SENTENCING  GUIDELINES 

Mr.  Rogers.  What  can  we  do  about  this? 

Justice  Kennedy.  Well,  we  are,  of  course,  in  part  a  mirror  of 
what  is  going  on  in  the  Federal  system  generally,  and  the  Congress 
simply  must  recognize,  we  submit  with  all  respect,  the  systemic 
consequences  of  adding  new  Federal  crimes.  This  is  a  mounting 
caseload  just  under  existing  Federal  jurisdiction.  And  if  the  Con- 
gress expands  Federal  criminal  jurisdiction,  you  are  going  to  alter 
irrevocably  the  shape  of  our  Federal  court  system. 

Some  of  this  increase  is  due  to  sentencing  guidelines.  These  al- 
most generate  automatically  an  appeal  in  many  cases.  The  courts 
that  are  really  beleaguered  at  this  point  are  the  courts  of  appeals. 
If  I  went  back  to  the  court  of  appeals  now,  I  would  face  a  50  per- 
cent increase  in  workload.  And  we  thought  that  we  were  in  crisis 
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when  I  was  there.  I  am  not  sure  how  my  colleagues  in  the  courts 
of  appeals  manage.  So  I  think  we  must  be  very,  very  careful  about 
the  jurisdiction  that  you  give  to  the  courts  initially. 

Mr.  Rogers.  Well,  is  the  main  contributor  to  the  increase  in  the 
In  Forma  Pauperis  caseload  the  increased  number  of  Federal 
grants? 

Justice  Kennedy.  That,  plus  the  sentencing  guidelines.  That 
would  be  my  estimate. 

Mr.  Rogers.  So  should  the  sentencing  guidelines  be  changed? 
Done  away  with? 

Justice  Kennedy.  In  my  view,  no.  As  I  have  said  before,  the  only 
thing  worse  than  sentencing  under  the  guidelines  is  sentencing 
without  the  guidelines. 

Mr.  Rogers.  Have  you  seen,  with  the  advent  of  the  guidelines, 
any  chances  in  sentencing  across  the  country? 

Justice  Kennedy.  Well,  in  the  Federal  system  of  course  the 
guidelines  have,  in  my  view,  given  a  rationality,  a  fairness  to  sen- 
tencing that  just  did  not  exist  previously.  I  originally  was,  quite 
frankly,  skeptical,  skeptical  about  the  Sentencing  Commission. 

It  looked  to  me  as  if  it  was  taking  power  away  from  district 
judges.  Judges  don't  like  it  when  that  happens.  But  as  I  say,  I  had 
been  concerned  about  the  disparities,  really  the  rationalities  in  sen- 
tencing without  the  guidelines.  And  I  think  it  has  restored  some 
uniformity  to  the  system  and  made  it  much  more  sensible. 

Furthermore,  the  Sentencing  Commission,  which  you  all  know 
better  than  I,  has  over  100  employees.  It  is  undertaking  very  so- 
phisticated studies  to  use  the  wealth  of  scientific  data  that  we  have 
in  the  correctional  system  to  draw  some  important  conclusions 
about  recidivism,  about  those  crimes  which  are  being  punished  se- 
verely, about  those  crimes  which  are  being  punished  too  leniently. 
And  I  think  the  Sentencing  Commission  can  make  a  very  real  con- 
tribution to  our  knowledge  and  understanding  of  corrections. 

In  the  legal  profession,  we  have  a  tremendous  amount  of  talent 
and  resources  all  directed  to  the  adjudication  phase  of  the  case. 
The  legal  profession  generally  does  very  little  with  criminal  preven- 
tion, very  little  with  corrections.  We  have  to  begin  doing  more  in 
that  regard,  and  the  Sentencing  Commission  will  help  us  do  that. 

HABEAS  CORPUS 

Mr.  Rogers.  Again  this  year,  Congress  may  try  to  tackle  the 
issue  of  reforming  our  Federal  habeas  corpus  law.  Can  either  of 
you  comment  on  the  impact  that  the  use  of  the  habeas  statute,  par- 
ticularly in  capital  cases,  has  had  on  the  Judiciary? 

Justice  Kennedy.  I  will  let  Justice  Souter  open  up  with  that,  if 
he  would  like. 

Justice  Souter.  Well,  the  Court  itself,  of  course,  has  recognized 
some  limits  on  its  use  in  the  doctrines  of  abuse  and  successive  peti- 
tions and  the  recognition  of  adequate  State  grounds,  procedural 
grounds,  to  bar  review.  But  the  fact  remains  that  we  recognize  as 
a  fact  of  life  that  virtually  every  capital  case  today  is  going  to  gen- 
erate habeas  petitions. 

As  you  know,  I  have  been  here  going  on  four  terms  now,  and  I 
know  that  when  I  arrived,  one  of  the  subjects  of  discussion  on  this 
side  of  the  street  was  the  Powell  Report.  One  of  the  subjects  of  the 
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Powell  Report  was  the  recognition  of  the  difficulties  that  are  cre- 
ated throughout  the  system — both  with  the  administration  and  of 
ultimate  justice  in  the  lack  of  State-supplied  counsel — when  the 
first  State  habeas  petitions  are  brought,  which  is  the  point  at 
which  collateral  review  which  ultimately  reaches  us  begins.  And 
my  recollection  of  the  Powell  Report,  which  I  haven't  looked  at  I 
guess  for  four  years  now,  was  that  the  recommendation  was  that 
Congress  do  something,  at  least  to  make  it  attractive  to  the  States 
to  provide  counsel  at  that  initial  stage.  I  think  the  wisdom  of  that 
recommendation  is  no  less  true  today  than  it  was  then. 

Justice  Kennedy.  I  agree  with  Justice  Souter. 

Mr.  Rogers.  Mr.  Chairman,  I  have  other  questions,  but  I  will 
wait  for  a  second  turn. 

Mr.  Smith.  Okay.  Mr.  Mollohan? 

Mr.  Mollohan.  Thank  you,  Mr.  Chairman. 

MANDATORY  MINIMUM  SENTENCES 

Justice  Kennedy,  Justice  Souter,  Mr.  Rogers  was  talking  about 
the  sentencing  guidelines  and  I  am  not  sure  if  we  asked  what  your 
feelings  were  with  regard  to  the  mandatory  minimum  sentences 
and  the  effect  that  that  has  had  on  the  burdens  on  the  Judiciary 
and  how  it  may  or  may  not  have  impacted  you.  And  generally, 
what  are  your  thoughts  with  regard  to  the  wisdom  of  mandatory 
minimum  sentencing? 

Justice  Kennedy.  I  think  I  am  in  accord  with  most  judges  in  the 
Federal  system  in  the  view  that  mandatory  minimums  are  impru- 
dent, unwise  and  often  an  unjust  mechanism  for  sentencing.  It 
takes  away  from  the  judge  the  ability  to  differentiate  among  a 
group  of  defendants  involved  in  the  same  crime,  according  to  levels 
of  culpability  and  responsibility. 

I  simply  do  not  see  how  the  Congress  can  be  satisfied  with  the 
results  of  mandatory  minimums  for  possession  of  crack  cocaine. 
There  were  3,500  prisoners,  defendants,  sentenced  to  prison  in  the 
Federal  system  just  last  year  under  those  mandatory  minimums. 
And  the  average  sentence  for  those  is  more  than  five  years.  These 
are  very,  very  harsh  and  severe  sentences. 

Now,  I  don't  think  any  Federal  judge  wishes  to  condone  the  sale 
or  the  possession  or  the  use  of  crack  cocaine.  It  is  a  dangerous 
drug,  it  is  a  serious  crime.  But  taking  away  from  the  district  judge 
all  power  to  adjust  the  sentence  based  on  the  culpability  of  the  de- 
fendant is,  I  think,  inconsistent  with  the  best  traditions  of  our  law; 
it  transfers  whatever  discretion  is  left  in  the  system  to  the  pros- 
ecuting attorney,  and  that  is  a  discretion  that  you  can't  see  as  op- 
posed to  the  discretion  exercised  by  the  judge.  So  mandatory  mini- 
mums are  generally,  in  my  view,  not  a  good  idea  in  the  Federal 
system  for  crimes  such  as  possession  of  crack  cocaine. 

Mr.  Mollohan.  I  think  that  is  a  pretty  strong  statement.  In 
what  situation,  if  any,  do  you  think  mandatory  sentences  are  ap- 
propriate? 

Justice  Kennedy.  Well,  of  course  there  are  some  crimes  that  are 
so  heinous  that  they  do  and  should  require  a  very,  very  long  term. 
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ARGUED  CASES 

Mr.  Mollohan.  You  indicated  that  filings  have  gone  up  40  per- 
cent since  you  joined  the  Court. 

Justice  Kennedy.  Yes,  sir. 

Mr.  Mollohan.  By  what  percent  have  the  cases  that  you  have 
heard  gone  up? 

Justice  Kennedy.  Cases  where  we  have  full  oral  argument? 

Mr.  Mollohan.  Yes,  sir. 

Justice  Kennedy.  We  have  tried  to  decrease  those.  We  have  a 
chart  on  that  for  you.  Yes,  page  1.8,  if  you  are  talking  about  argued 
cases. 

Mr.  Mollohan.  Yes,  sir. 

Justice  Kennedy.  We  have  been  successful  in  keeping  those 
down.  If  you  look  at  1.8,  last  year  we  heard  104  cases.  Disposed 
of  by  opinion,  that  means  there  were  only  101,  and  that  three  were 
dismissed.  And  that  compares  with  146  in  1989.  We  are  very 
pleased  that  we  reached  the  100  number  and  we  want  to  keep  it 
there  if  we  can. 

Mr.  Mollohan.  You  mean  that  has  actually  gone  down,  right? 

Justice  Kennedy.  That  has  gone  down. 

Mr.  Mollohan.  So  when  you  talk  about  the  workload  of  the 
Court,  you  are  talking  about  something  besides  writing  opinions, 
hearing  cases  and  hearing  arguments? 

Justice  Kennedy.  That  is  right,  which  is  what  really  affects  our 
staff  and  our  budget  requirements. 

Mr.  Mollohan.  Thank  you,  Mr.  Chairman. 

DEATH  PENALTY  RESOURCE  CENTERS 

Mr.  Smith.  Mr.  Moran? 

Mr.  Moran.  Thank  you,  Mr.  Chairman.  Let's  talk  a  little  bit 
more  about  the  habeas  corpus  issue.  There  are  some  differences  of 
opinion  on  the  death  penalty,  and  particularly  about  the  funding 
of  Death  Penalty  Resource  Centers.  Some  feel  quite  strongly,  and 
we  receive  information  that  indicates  that  many  of  these  cases  that 
are  continually  appealed  are  a  result  of  inadequate  representation. 

If  you  ensure  that  you  have  qualified  professional  representation 
funded  by  these  Death  Penalty  Resource  Centers,  then  you  are  less 
likely  to  have  continuing  appeals.  On  the  other  hand,  others  feel 
that  this  is  simply  enabling  some  lawyers  to  go  fishing  for  cases  be- 
cause of  an  ideological  opposition  to  the  death  penalty,  and  that, 
in  fact,  it  drags  out  the  habeas  corpus  process  beyond  a  reasonable 
period  of  time,  at  least  from  the  perspective  of  victims  and  families. 

So  I  would  like  to  get  your  perspective,  both  of  you,  either  indi- 
vidually or  collectively,  on  whether  these  Death  Penalty  Resource 
Centers — whether  they  are  a  good  idea,  whether  you  support  them. 

Justice  Kennedy.  Well,  I  cannot  speak  with  reference  to  any  par- 
ticular Death  Penalty  Resource  Centers  that  I  have  visited  and 
seen  staffing  of.  I  can  talk  to  you,  though,  about  the  kind  of  rep- 
resentation that  is  necessary  in  capital  cases. 

In  many  cases,  it  is  difficult  to  get  an  attorney  to  undertake  an 
appeal  or  a  collateral  review  of  any  death  penalty  case.  These  cases 
are  very,  very  difficult  for  the  practitioner.  The  records  are  huge. 
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In  California,  Congressman,  the  record  in  a  capital  case  will  run 
to  over  20,000  pages.  If,  perchance,  the  attorney  ultimately  loses  in 
that  case,  he  or  she  feels  a  burnout  factor,  and  never  wants  to  take 
another  one.  The  crime  is  often  very  heinous  to  begin  with,  because 
only  the  most  serious  crimes  call  for  that  penalty,  and  so  it  is  dif- 
ficult to  get  qualified  attorneys  to  do  this.  And  we  need  a  qualified 
attorney  in  our  court  to  represent  the  condemned  person. 

So  the  problem  of  getting  adequate  counsel  in  criminal  cases, 
both  at  the  trial  level  and  at  the  appellate  level  and  at  the  collat- 
eral review  level,  is  a  persistent,  serious  problem. 

Of  course,  delay  is  built  into  the  system.  It  is,  in  part,  one  of  the 
objectives  of  the  counsel  to  keep  his  client  alive.  We  have  made 
very  clear  in  our  habeas  corpus  filings  that  if  capital  punishment 
is  to  be  effective,  it  must  be  swift,  and  that  is  not  happening.  I 
don't  think  the  answer  is  to  take  away  lawyers  or  to  take  away 
qualified  lawyers.  The  answer  is  to  have  sensible  and  efficient  pro- 
cedures so  that  these  issues  are  heard,  that  they  are  properly  ar- 
gued with  adequate  counsel  and  that  the  courts  rule  on  them 
promptly. 

Mr.  Moran.  Well,  that  seems  to  be  at  least  a  qualified  endorse- 
ment of  the  Death  Penalty  Resource  Centers  to  the  extent  that 
they  are  providing  for  a  qualified  representation  and  that,  in  fact, 
they  may  shorten  the  process. 

I  am  really  trying  to  find  out  objectively  whether  they  are  a  good 
thing  to  be  funding. 

Justice  Souter.  Well,  if  I  could  add  two  footnotes  to  what  Justice 
Kennedy  has  said. 

The  first  is,  I  wouldn't  be  too  excited  about  the  claims  that  ideol- 
ogy is  driving  the  efforts  of  people  who  work  in  these  centers.  It 
shouldn't  be  surprising  that  people  who  work  as  defense  counsels 
in  as  highly  charged  a  field  as  death  penalty  cases  should  fre- 
quently be  people  who  don't  approve  of  death  penalties.  We  are  not 
surprised  when  prosecutors  are  in  favor  of  death  penalties,  and  I 
don't  think  we  ought  to  be  very  surprised  when  a  lot  of  defenders 
are  not. 

The  second  thing  I  would  add  is  something  that  Justice  Kennedy 
touched  on.  That  is,  with  great  frequency  we  find  in  the  Federal 
habeas  claims,  in  the  capital  cases,  claims  of  ineffective  assistance 
of  counsel  at  prior  points  in  the  system. 

I  am  not  arguing — and  I  am  sure  Justice  Kennedy  is  not  argu- 
ing— for  any  particular  so-called  Death  Penalty  Resource  Center. 
But  in  arguing  for  the  adequate  funding  of  counsel  at  the  earliest 
possible  level,  what  we  are  arguing  for  is,  really,  a  decrease  in  the 
opportunity  for  ineffective  assistance  claims.  They  are  driving  a 
great  deal  of  the  later  stages  of  capital  litigation  today. 

THREE  STRIKES  AND  YOU'RE  OUT 

Mr.  Moran.  Well,  that  is  very  interesting. 

Let  me  just  ask  quickly  one  other  issue,  because  we  brought  it 
up  with  Attorney  General  Reno  this  morning,  and  that  is  the 
"three  strikes  and  you're  out"  approach.  It  ties  in  to  what  you  have 
been  discussing  with  regard  to  minimum  mandatories  and  so  on. 

One  of  the  problems,  of  course,  if  we  were  to  do  what  the  Presi- 
dent suggested  in  his  State  of  the  Union  message,  is  that  we  will 
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run  up  against  the  statistical  correlation  that  the  older  a  person  is, 
the  less  of  a  threat  he  is  to  society.  And,  of  course,  the  longer  the 
older  person  is  there,  the  more  expensive  he  is  to  incarcerate.  And 
we  are  going  to  wind  up  turning  some  of  our  prisons  into  geriatric 
centers  with  the  need  for  kidney  dialysis  and  heart  bypass  and 
nursing  home  care  and  so  on  if  they  are  sentenced  to  life. 

Maybe  one  approach  is,  after  they  have  served  their  normal  sen- 
tence, if  they  reach  the  age  of  55  or  62  or  something,  then  they 
would  automatically  be  reconsidered.  The  Attorney  General  I  don't 
think  felt  that  was  appropriate  or  necessary;  just  leave  it  up  to  the 
regular  approach  we  have  now  where  you  can  have  an  appeal  and 
a  reconsideration.  But  that  just  doesn't  seem  to  happen  very  often. 

What  do  you  feel?  If  we  were  to  pass  three  strikes  and  you're 
out — or  in,  as  the  case  may  be — do  you  think  there  is  some  kind 
of  an  amendment  that  might  make  it  a  little  more  rational? 

Justice  Kennedy.  I  haven't  looked  in  detail  at  the  Federal  three 
strikes  you're  out  proposal.  It  is,  of  course,  a  subject  under  great 
discussion  in  the  States  as  well  as  in  the  Federal  Government.  I 
am  not  surprised  that  the  public  is  getting  outraged  by  the  fact 
that  persons  of  known  sociopathic  profiles  are  released  from  the 
general  prison  population.  And  I  think  it  would  be  rather  hard  to 
explain  to  a  victim  of  a  second  or  a  third  crime  why  a  known,  dan- 
gerous felon  has  been  released.  And  we  must  do  much  more  to 
identify  dangerous  felons. 

We  have  high  school  counseling  records,  we  have  sentencing,  we 
have  probation  reports,  and  we  have  the  ability  to  know  what  this 
profile  is. 

If  it  takes  three  strikes  you're  out  at  the  State  level  to  bring  the 
attention  of  the  justice  system  to  the  fact  that  dangerous  people  are 
being  released,  so  be  it.  It  might  work,  certainly,  with  violent 
crime. 

As  I  understand  the  proposal  that  passed  the  other  House  in  this 
Congress,  it  was  not  only  for  violent  crime.  It  was  an  ill-considered 
proposal,  in  my  view. 

Mr.  Moran.  Mr.  Chairman,  I  don't  want  to  delay  this,  and  I 
know  there  is  a  vote  going  on. 

Mr.  Smith.  Did  you  have  another  question? 

DEATH  PENALTY  RESOURCE  CENTERS 

Mr.  Rogers.  Just  very  briefly,  Mr.  Chairman. 

Back  to  the  Death  Penalty  Resource  Centers.  In  recent  years,  the 
Judicial  Conference  has  placed  great  importance  upon  increasing 
the  number  of  centers.  Of  course,  most  Federal  habeas  petitions 
raise  issues  or  claims  supposedly  not  handled  properly  by  defense 
counsel  during  the  pre-conviction  stage — ineffective  counsel  at  the 
trial  stage. 

Instead  of  placing  additional  burdens  on  the  Federal  court, 
should  we  be  spending  money  helping  States  get  effective  counsel 
at  the  trial  stage  so  as  to  preclude  these  endless  appeals? 

Justice  Kennedy.  The  obtaining  of  adequate  counsel  is  essential 
for  better  serving  the  entire  justice  system.  And  part  of  the  rec- 
ommendation in  the  Powell  report  was,  as  Justice  Souter  pointed 
out,  that  in  return  for  an  expedited  habeas  system  there  would  be 
Federal  funding  for  adequate  counsel  at  the  trial  level. 
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Mr.  Rogers.  And  that  has  not  happened,  has  it? 

Justice  Kennedy.  That  has  not  been  enacted  by  this  Congress. 

Mr.  Rogers.  It  seems  to  me  that  instead  of  encumbering  the  sys- 
tem with  these  post-conviction  appeals  and  spending  significant  re- 
sources at  the  post-conviction  level,  we  ought  to  be  putting  that 
money  into  the  trial  stage  and  guaranteeing  an  effective  counsel  so 
as  to  preclude  appeals  but,  more  importantly,  to  guarantee  the  de- 
fendant a  fair  trial. 

Justice  Kennedy.  It  is  not  only  cost-effective,  it  is  more  just. 

HABEAS  CORPUS 

Mr.  Rogers.  And,  quickly,  on  the  habeas  statute,  since  McClesky 
v.  Zant — has  been  in  practice,  placing  new  restrictions  on  endless 
appeals,  have  you  noticed  a  difference  in  your  caseload? 

Justice  Kennedy.  Well,  the  caseload  continues  to  go  up.  I  don't 
know  what  it  would  have  been  without  that  decision.  That  decision, 
it  seemed  to  us,  was  quite  sound,  and  it  enables  the  courts  to  look 
one  time  at  all  of  the  questions  raised  on  collateral  review. 

Mr.  Rogers.  Are  both  of  you  satisfied  that  one  review  is  working 
sufficiently  to  guarantee  the  defendant's  rights  as  well  as  to  keep 
down  the  caseload? 

Justice  Kennedy.  Yes.  There  are  some  exceptions  in  the 
McClesky  rule  for  cases  in  which  real  guilt  or  innocence  is  at  stake 
and  a  few  other  narrow  exceptions,  and  we  think  those  are  quite 
sufficient  to  protect  the  rights  of  the  defendant. 

Justice  Souter.  Yes,  I  agree  with  Justice  Kennedy.  Not  surpris- 
ingly, in  the  post-McClesky  era,  we  have,  of  course,  seen  litigation 
on  exactly  those  sort  of  circuit-breaker  issues  which  are  claimed  to 
excuse  a  failure  to  raise  an  issue  the  first  time,  or  a  failure  to  re- 
frain from  litigation  once  the  issue  has  been  considered  once.  And 
that  is  not  surprising.  I  suppose  that  is  inevitable.  I  presume  we 
will  probably  see  such  attempts  level  off  over  the  course  of  time. 
But  I  think  the  circuit  breakers  are  adequate. 

Mr.  Rogers.  What  percent  of  the  habeas  petitions  allege  ineffec- 
tive counsel? 

Justice  Kennedy.  A  substantial  number.  It  is  a  common  allega- 
tion. 

Mr.  Rogers.  More  than  half? 

Justice  Kennedy.  I  couldn't  say  more  than  half,  but  it  is  a  very 
substantial  number.  It  is  a  common  ground  to  include  in  a  petition 
for  habeas  relief. 

Justice  Souter.  I  couldn't  be  more  precise  on  that. 

Mr.  Rogers.  Thank  you. 

Mr.  Smith.  With  regard  to  that,  my  recollection  is  that  the  first 
case  of  any  notoriety  was  in  the  1950s,  and  it  has  just  increased 
ever  since  then.  Before  that,  lawyers  wouldn't  dare  allege  another 
lawyer  didn't  know  how  to  adequately  represent. 

I  remember  when  the  first  one  came  up  in  the  District  Court  in 
Iowa.  The  lawyers  were  irate  about  this  guy  who  would  allege  that 
another  lawyer  didn't  know  how  to  represent.  But  when  he  got  a 
new  trial,  that  became  a  very  common  ground. 

Mr.  Rogers.  Mr.  Chairman,  could  I  ask  one  brief  question? 

Mr.  Smith.  Yes. 
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Mr.  Rogers.  I  noticed  in  your  budget  submission  on  page  1.11 
that  habeas  corpus  cases  now  compose  15.6  percent  of  your  total 
caseload.  Is  that  up  or  down  from  previous  years? 

Justice  Kennedy.  I  don't  have  the  exact  figure  or  a  chart  in  front 
of  me.  My  guess  is  is  that  it  is  up. 

Mr.  Rogers.  Okay.  Thank  you. 

[The  following  questions  were  submitted  to  be  responded  to  for 
the  record:] 
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QUESTIONS  FOR  THE  RECORD  FROM  CHAIRMAN  SMITH 

Library  Annex 

Question.  Last  year,  in  the  hearing  with  the  Architect  of  the 
Capitol ,  we  discussed  the  issue  of  having  an  extension  of  the 
Supreme  Court's  library  located  in  the  Thurgood  Marshall  Judiciary 
Building.  How  has  shifting  the  location  of  some  of  the  library 
materials  to  space  outside  your  building  impacted  the  Court  and  its 
ability  to  carry  out  its  functions? 

Response.  The  construction  of  Supreme  Court  Library  Space  has 
enabled  the  Court's  Library  to  serve  the  Court's  needs  for  speedy, 
reliable  access  to  information  resources  while  enabling  the  Library 
to  solve  serious  space  and  collection  administration  problems.  The 
expansion  of  library  space  by  15,000  sguare  feet  in  the  Thurgood 
Marshall  Judiciary  Building  permitted  a  complete  and  logical 
reorganization  of  the  book  collections  at  a  point  when  the  library 
was  totally  out  of  shelf  space  in  the  Supreme  Court  building.  The 
library  adds  approximately  6,000  volumes  each  year  to  a  permanent 
collection  of  425,000  volumes.  Prior  to  the  use  of  the  off -site 
storage  in  the  new  library  annex,  the  shortage  of  shelf  space 
necessitated  stacking  books  on  the  floor.  It  was  also  impossible 
to  reorganize  the  collection  or  integrate  new  books  without 
acguiring  additional  library  space.  The  lowest  used  titles  such  as 
older  reporter  volumes,  superseded  statutory  and  regulatory  sets, 
depository  material,  and  necessary  duplicate  titles,  have  been 
moved  to  the  annex.  The  move  of  50,000  volumes  to  the  annex 
facilitated  the  complete  reorganization  of  collections,  fast  and 
efficient  location  and  retrieval  of  all  library  material,  and  has 
increased  the  use  of  older,  previously  hard  to  find  items. 
Additionally,  more  space  in  the  Justices'  chambers,  conference  room 
and  bench  collection  has  been  achieved  by  "backing  out"  older 
volumes  to  the  new  annex.  The  continued  growth  of  the  collection 
made  a  move  to  off -site  storage  inevitable.  Despite  the  increased 
administrative  responsibilities  of  managing  a  remote  site,  the 
overall  impact  on  the  Court  and  its  functions  has  been  positive. 

Question.  Can  you  tell  us  if  other  alternatives  were  considered  for 
the  library  space? 

Response.  Other  alternatives  were  considered  based  on  the  Court's 
criteria  for  selecting  expansion  space  for  the  library.  Potential 
sites  were  limited  to  the  Capitol  Hill  area  to  meet  the  primary 
reguirement  that  books  could  be  retrieved  within  one  hour. 
Determining  factors  included  the  impact  of  traffic  patterns, 
weather  delays,  and  available  transportation  on  retrieving  books 
from  the  potential  site.  Included  in  cost  considerations  was  the 
conversion  capability  of  each  building  under  consideration.  Of 
particular  concern  were  potential  problems  for  water  or  fire 
hazards  in  a  library  facility,  and  especially  whether  each 
building's  floor  was  structurally  reinforced  to  support  the 
enormous  weight  of  movable,  compact  shelving.  The  best  choice  tor 
meeting  the  Court's  needs  was  to  design  the  library  space  to  our 
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specifications  prior  to  the  construction  of  the  Thurgood  Marshall 
Judiciary  Building  and  to  participate  in  the  lease-to-own 
arrangement,  thus  avoiding  long  term,  increasing  rent  obligations. 
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Cost  of  Lawbooks 

Question.  Your  budget  includes  an  increase  of  $64,000  related  to 
the  increase  in  the  costs  of  lawbooks  --  an  increase  of  10  percent 
over  the  amount  budgeted  for  FY  1994.  Lawbook  prices  consistently 
increase  at  a  rate  much  higher  than  that  of  general  inflation. 
Could  you  comment  on  this  overall  increase?  Can  anything  be  done 
to  control  costs  in  this  area? 

Response.  The  process  of  changing  the  law  inevitably  produces  more 
paper.  Increased  litigation  results  in  more  volumes  of  cases  being 
reported.  Legal  supplementation,  which  includes  loose  leaf, 
advance  sheets  and  pocket  parts,  is  very  expensive  but  unavoidable 
in  order  to  maintain  a  current  collection.  The  library  controls 
costs  by  reducing  duplication  where  electronic  formats  are 
available  and  complete,  and  by  collection  sharing  or  relying  on 
access  over  ownership.  For  instance,  the  Court  relies  on  the 
Library  of  Congress  for  material  on  foreign  and  international  law, 
and  on  other  special  libraries  for  medical  information. 

Question.  Now  that  the  Court  is  "fully  automated",  will  information 
technology  allow  you  to  rely  less  on  hard  copies  of  lawbooks  and 
perhaps  achieve  some  savings  in  this  area? 

Response.  The  increased  use  of  micro-form  and  CD-ROM  will  tend  to 
reduce  spending  on  hard  copies  of  lawbooks  but  may  not  provide  net 
savings.  CD-ROM  will  reduce  spending  on  computer  assisted  legal 
research  due  to  the  "pay  once  use  many"  principle.  Computer 
assisted  legal  research  reguires  payment  with  every  use.  However, 
the  site  license  allowing  many  users  access  to  a  CD-ROM  title  can 
be  very  expensive.  The  library  will  explore  contracting  with 
copyright  clearinghouses  and  automated  sources  such  as  Internet  to 
acguire  discreet  articles  instead  of  ordering  entire  journals. 
This  use  of  automation  will  produce  some  savings. 
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Space  for  Retired  Justices 

Question.  What  is  the  status  of  the  space  set  aside  for  retired 
Supreme  Court  Justices  in  the  Thurgood  Marshall  Judiciary  Building? 
Is  any  of  the  space  being  used  at  this  point? 

Response.  Some  of  the  office  space  designated  for  retired  Supreme 
Court  Justices  in  the  Thurgood  Marshall  Judiciary  Building  is 
occupied  and  has  been  since  July,  1993.  One  retired  Justice 
relocated  his  chambers  to  the  new  site. 


Question.  Have  any  of  the  retired  Justices  indicated  an  interest  in 
moving  to  this  new  space?  Has  there  been  any  encouragement  offered 
to  the  retirees  to  facilitate  such  a  move? 

Response.  Prior  to  the  last  retirement  in  1993,  the  retired 
Justices  occupied  offices  in  the  Supreme  Court  building.  In  as 
much  as  there  is  no  satisfactory  space  available  in  the  Court 
building  to  accommodate  additional  retirees,  we  expect  that 
subseguent  retirees  will  be  relocating  to  the  new  space. 


Wednesday,  March  9,  1994. 

SUPREME  COURT  OF  THE  UNITED  STATES:  CARE  OF 
THE  BUILDING  AND  GROUNDS 

WITNESSES 

GEORGE  M.  WHITE,  ARCHITECT  OF  THE  CAPITOL 

WILLIAM  F.  RAINES,  JR.,  ADMINISTRATIVE  ASSISTANT 

HERBERT  M.  FRANKLIN,  EXECUTIVE  OFFICER 

EMANUELE  CRUPI,  BUDGET  OFFICER 

BEN  C.  WIMBERLY,  GENERAL  COUNSEL 

WHJLIAM  L.  ENSIGN,  ASSISTANT  ARCHITECT  OF  THE  CAPITOL 

DAND3L  E.  HANLON,  ASSISTANT  DHtECTOR  OF  ENGINEERING 

JAMES  E.  MILLER,  FACILITY  MANAGER 

KATHLEEN  H.  ROHAN,  BUDGET  ANALYST 

Mr.  Moran  [presiding].  This  is  the  request  for  the  Care  of  the 
Building  and  Grounds  of  the  Supreme  Court  for  fiscal  year  1995. 
The  request  is  for  $3,080,000,  an  increase  of  $230,000  above  the 
amount  provided  for  fiscal  year  1994.  We  will  insert  the  justifica- 
tion material  submitted  in  support  of  this  request  into  the  record 
at  this  point.  I  know  it  will  be  well  read.  I  am  sure  all  of  the  Mem- 
bers are  anxious  to  read  about  the  budget  justification  for  Care  of 
the  Buildings  and  Grounds. 
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Introduction  of  Witnesses 

Mr.  Moran.  We  will  be  happy  to  listen  to  the  testimony  of  the 
Architect  of  the  Capitol,  Mr.  George  White.  And  maybe  you  can 
just  touch  on  any  items  of  controversy  in  your  testimony,  and  we 
can  conclude  this  fairly  efficiently.  Nice  to  see  you,  Mr.  White. 

Mr.  White.  Thank  you,  Mr.  Chairman.  I  hope  there  are  no  items 
of  controversy.  There  are  none  as  far  as  we  are  concerned. 

Let  me  just  say  that  accompanying  me  are  Bill  Raines,  my  Ad- 
ministrative Assistant;  Herb  Franklin,  the  Executive  Officer; 
Manny  Crupi,  our  Budget  Officer;  Ben  Wimberly,  our  General 
Counsel;  Bill  Ensign,  the  Assistant  Architect  of  the  Capitol;  Dan 
Hanlon,  who  is  the  Assistant  Director  of  Engineering;  Jim  Miller, 
who  is  the  Facility  Manager  for  the  building;  and  Kathy  Rohan, 
who  is  a  Budget  Analyst. 

FISCAL  YEAR  1995  REQUEST 

As  you  know,  Mr.  Chairman,  the  Architect  of  the  Capitol,  by  au- 
thority of  the  act  of  May  7,  1934,  is  responsible  for  the  structural 
and  mechanical  care  of  the  building  and  grounds.  We  are  not 
charged  with  responsibility  for  custodial  care.  That  is  done  by  the 
Marshal  of  the  Supreme  Court  and  provided  for  in  the  salaries  and 
expenses  appropriation. 

We  have  mandatory  adjustments  for  various  pay  and  benefit  in- 
creases which  amount  to  $239,000,  and  price  level  increases  total- 
ing $126,000,  primarily  for  the  cost  of  water  and  sewer  services 
charged  by  the  District  of  Columbia. 

In  that  regard,  Mr.  Chairman,  we  are  going  to  withdraw  $11,000 
of  that  request,  which  was  for  an  increase  in  the  charges  for  elec- 
tricity by  the  Potomac  Electric  Power  Company.  Last  November, 
when  we  presented  the  budget,  there  was  an  anticipated  increase 
which  has  not  been  fully  granted,  and,  therefore,  the  $11,000  addi- 
tional amount  will  not  be  needed.  So  that  is  withdrawn,  and  the 
request  reduced  accordingly. 

We  are  also  reducing  last  year's  request  by  $130,000,  which  is 
transferred  to  the  U.S.  Court's  appropriation,  and  that  is  for  the 
rent  of  the  space  in  the  Thurgood  Marshall  Federal  Judiciary 
Building  for  the  Supreme  Court  Library  space  in  that  building. 

There  are  no  new  workload  increases  or  improvements  in  serv- 
ices. It  is  requested  that  the  $160,000  be  maintained  in  the  budget 
base  for  approximately  five  years  for  continuation  of  the  elevator 
improvements  program  that  has  already  begun. 

And  with  that,  Mr.  Chairman,  I  have  nothing  further  to  add  un- 
less you  have  some  questions. 

Mr.  Moran.  Well,  not  many. 

[The  prepared  statement  of  George  M.  White  follows:] 
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STATEMENT  OF  GEORGE  M.  WHITE 
ARCHITECT  OF  THE  CAPITOL 

Fiscal  Year  1995  Appropriation  Request 

U.  S.  House  of  Representatives 

Committee  on  Appropriations 

Subcommittee  on  the  Departments  of 

Commerce,  Justice,  and  State,  The  Judiciary,  and  Related  Agencies 

March  9,  1994 

Mr.  Chairman  and  Members  of  the  Committee: 

I  am  pleased  to  appear  before  the  Committee  to  present  the  fiscal  year 
1995  appropriation  request  for  the  care  and  maintenance  of  the  Supreme  Court 
Building  and  Grounds. 

I  thought  it  might  be  appropriate,  if  it  is  agreeable,  Mr.  Chairman,  to 
present  a  brief  summary  of  the  request  and  then  answer  any  questions  that  you 
may  have. 

As  you  know,  the  Architect  of  the  Capitol,  by  authority  of  the  Act  of  May 
7,  1934,  is  responsible  for  the  structural  and  mechanical  care  of  the  United  States 
Supreme  Court  Building  and  Grounds.  We  are  not  charged  with  responsibility  for 
custodial  care,  which  is  under  the  jurisdiction  of  the  Marshal  of  the  Supreme 
Court  and  is  provided  for  in  another  appropriation. 

Fiscal  Year  1995  Budget  Request 

In  our  prepared  justifications  for  1995,  a  total  appropriation  of  $3,080,000 
is  requested.  This  represents  an  increase  of  $230,000  over  the  1994  appropriation 
of  $2,850,000. 
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Mandatory  adjustments  for  various  pay  and  benefits  increases  are  requested 
in  the  amount  of  $239,000  and  price  level  increases  total  $126,000,  primarily  for 
the  cost  of  water  and  sewer  services  charged  by  the  District  of  Columbia.  These 
items  are  offset  by  reductions  for  a  transfer  of  lease  costs  for  space  rented  in  the 
Thurgood  Marshall  Federal  Judiciary  Building  to  the  United  States  Courts  salaries 
and  expenses  appropriation  in  the  amount  of  $130,000,  and  $5,000  for  one  less 
compensable  day  in  fiscal  year  1995.  All  increases  and  decreases  are  detailed  in 
the  budget  justification. 

There  are  no  new  workload  increases  or  improvements  in  services 
requested  in  this  budget.  However,  it  is  requested  that  $160,000  be  maintained 
in  the  budget  base  for  approximately  five  years  for  continuation  of  the  elevator 
improvements  program  in  the  Supreme  Court  building. 

Mr.  Chairman,  that  concludes  my  statement  on  the  needs  for  fiscal 
year  1995  for  the  Care  of  the  Supreme  Court  Building  and  Grounds. 

I  shall  be  pleased  to  answer  any  questions  on  the  fiscal  year  1995 
budget  request  that  you  or  the  Committee  may  have. 
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GENERAL  DISCUSSION 

Mr.  Moran.  But  since  this  may  be  the  only  time  that  the  Archi- 
tect of  the  Capitol's  responsibility  for  the  maintenance  of  the  Su- 
preme Court  Building  is  ever  broadcasted  on  C-SPAN,  what  we 
may  want  to  do  is  to  ask  you  when  the  Supreme  Court  is  open? 
When  is  that  available  to  the  public? 

Mr.  White.  Well,  I  am  not  certain  of  the  answer  to  that. 

Mr.  Moran.  Well,  gee,  I  thought  I  was  giving  you  a  softball  ques- 
tion. 

Mr.  White.  The  Marshal  of  the  Supreme  Court,  of  course,  is  re- 
sponsible for  control  of  the  building.  I  am  told  that  it  is  open  to  the 
public  from  9  to  4:30. 

Mr.  Moran.  Nine  to  five.  Good. 

Mr.  White.  That  is  on  weekdays. 

Mr.  Moran.  I  heard  some  figure  of  well  over  1  million  visitors, 
but  you  probably  don't  know  those  numbers.  There  is  no  particular 
reason  why  you  would. 

Mr.  White.  We  might  have  some  idea  about  that. 

Mr.  Moran.  They  don't  have  any  idea.  Just  millions  of  Ameri- 
cans are  visiting  the  Supreme  Court.  I  think  that  it  is  maintained 
in  an  appropriate  fashion,  and,  in  fact,  the  maintenance  of  the  Su- 
preme Court  Building  and  the  Jefferson  Building,  with  the  Library 
of  Congress,  is  just  magnificent,  as  is  the  Capitol  grounds.  So  you 
do  a  good  job. 

Mr.  White.  Thank  you,  Mr.  Chairman. 

[Clerk's  note. — In  response  to  Congressman  Moran's  question 
regarding  the  number  of  visitors  at  the  Supreme  Court  Building, 
the  Architect  of  the  Capitol  obtained  the  following  information  from 
the  Marshal  of  the  Supreme  Court,  who  has  jurisdiction  over  such 
matters.] 

Visitors  admitted  to  the  Supreme  Court  Building 

1987  784,642 

1988  734,199 

1989  739,101 

1990  707,930 

1991  622,908 

1992  873,997 

1993  1,392,202 

MAINTENANCE  OF  THE  CAPITOL  BUILDING  AND  GROUNDS 

Mr.  Moran.  I  would  hope  that  we  are  going  to  be  able  to  con- 
tinue to  find  the  resources  to  maintain  it  in  the  condition  in  which 
those  buildings  are  currently  maintained — the  whole  U.S.  Capitol 
complex,  which  includes  the  Supreme  Court  and  the  House  and 
Senate  Office  Buildings  and  the  Library  of  Congress. 

One  of  the  things  that  concerns  me  is  that  that  magnificent  foyer 
in  the  Jefferson  Building,  Library  of  Congress,  that  looks  just  so 
beautiful — there  are  few  such  buildings  in  this  country;  it  rivals 
buildings  in  other  European  countries  in  terms  of  its  magnificence. 
I  doubt  that  we  would  ever  invest  the  funds  that  were  invested  to 
yield  such  a  magnificent  structure  as  we  have  again  in  the  future. 
I  don't  think  we  will  ever  have  the  Federal  funds  nor  will  we  have 
the  political  gumption  to  devote  the  kind  of  money  it  took  for  a 


52 

complete  restoration  of  the  Jefferson  Building,  the  original  Library 
of  Congress  Building. 

And,  while  that  is  regrettable,  I  am  afraid  it  is  just  a  fact  of  life, 
and  I  am  sure  a  lot  of  people  think  that  is  just  great;  but  it  is  not. 
In  fact,  even  though  it  is  difficult  to  get  sufficient  funds,  particu- 
larly in  the  Legislative  Branch  Appropriations  bill,  as  you  know, 
but  also  in  this  bill  for  maintenance  of  the  Supreme  Court,  those 
funds  are  absolutely  necessary.  Because  if  we  are  not  proud  of  the 
U.S.  Capitol  complex  for  visitors  from  the  United  States  and  from 
abroad  to  come  and  admire  it,  then  it  reflects  very  badly  on  the 
Congress  and  the  country. 

So  I  think  that  the  money  is  well  spent.  I  think  you  are  doing 
a  good  job. 

OFFICE  SPACE  FOR  RETIRED  JUSTICE 

There  are  some  mundane  issues  that  we  probably  should  ask  you 
about  before  letting  you  go.  This  space  set  aside  for  retired  Su- 
preme Court  Justices — you  told  us  a  little  bit  about  that  last  year. 
It  is  in  the  Thurgood  Marshall  Building? 

Mr.  White.  That  is  correct. 

Mr.  Moran.  How  are  we  doing  on  that?  Is  it  currently  occupied? 

Mr.  White.  It  is  currently  occupied  by  one  retired  Justice.  Jus- 
tice Byron  White  has  moved  his  offices  over  there.  So  there  are  two 
offices  available. 

Mr.  Moran.  So  you  think  that  is  adequate? 

Mr.  White.  I  think  it  is  adequate.  Yes. 

Mr.  Moran.  I  would  agree.  I  am  not  going  to  ask  you  about  ele- 
vator number  four. 

Mr.  White.  Let  me  just  say  it  has  its  ups  and  downs. 

Mr.  Moran.  Nicely  put.  We  will  submit  it  for  the  record.  And  I 
know  everyone  is  going  to  be  anxious  to  read  your  response  to  the 
status  of  elevator  number  four  and  also  why  you  budgeted  for — in 
some  parts  of  the  account — for  both  cost  of  living  and  locality  pay 
and  then  in  others  just  cost  of  living  or  locality  pay  and  then,  ap- 
parently, in  others,  cost  of  living  and  no  locality  pay  and  vice  versa. 

We  might  want  to  get  a  little  more  uniformity  there.  Maybe  it 
is  just  a  misreading  of  the  numbers,  but  there  appears  to  be  some 
inconsistency.  And  so  I  think  that  that  answer  will  be  as  exciting 
as  we  would  expect  it  to  be.  You  can  put  that  in  for  the  record. 

With  that,  I  think  we  can  let  you  go.  Thanks  for  your  request 
and  thanks  for  the  work  you  are  doing. 

Mr.  White.  Thank  you  very  much,  Mr.  Chairman.  I  will  be 
pleased  to  respond  to  the  questions  for  the  record. 

Mr.  Moran.  The  hearings  are  adjourned  until  10:00  a.m.  tomor- 
row morning. 

[The  following  questions  were  submitted  to  be  answered  for  the 
record.] 
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SUPREME  COURT  OF  THE  UNITED  STATES 

CARE  OF  THE  BUILDING  AND  GROUNDS 

QUESTIONS  FOR  THE  RECORD 

Submitted  by  Chairman  Smith 

PAY  INCREASES  FOR  AOC  EMPLOYEES 

Insertion  for  the  Record: 

The  estimates  for  pay  increases  for  employees  of  the  Architect  of  the  Capitol  who 
are  assigned  to  the  Supreme  Court  building  have  been  calculated  and  requested  on  an 
identical  basis  as  other  employees  of  the  Architect  of  the  Capitol  and  other  Legislative 
Branch  employees.  Historically,  this  group  of  employees  is  in  a  unique  situation  of  being 
charged  to  a  Judiciary  appropropriation  for  payroll  purposes,  while  appointed  by  the 
Architect  of  the  Capitol  pursuant  to  40  U.S.C.  13b.  They  are  subject  to  the  same 
compensation  and  retirement  provisions  as  other  employees  of  the  Architect  of  the  Capitol. 
Further,  a  large  percentage  of  this  group  are  paid  in  accordance  with  the  prevailing  wage 
schedule  which  also  departs  from  the  Judicary's  general  pay  calculations. 

Since  the  estimates  used  in  the  fiscal  year  1995  Care  of  the  Building  and  Grounds 
request  are  consistent  with  those  applied  to  AOC  and  Legislative  employees,  in  some 
instances  they  will  appear  inconsistent  with  other  Judiciary  accounts.  This  situation  is  further 
addressed  within  the  responses  for  the  record.  Every  effort  will  continue  to  be  made  to 
conform  with  requirements  of  both  the  Legislative  and  the  Judiciary  branches. 

LOCALITY  PAY  INCREASES  FOR  AOC  EMPLOYEES 

Question.  Your  budget  justifications  reflect  funding  for  locality  pay  increases  in 
both  calendar  year  1994  and  calendar  year  1995.  What  are  the  total  costs  associated  with 
locality  pay  for  this  appropriation  account  in  fiscal  year  1994? 

Response.  The  amounts  indicated  in  the  justifications  are  requested  on  a  fiscal 
year  basis.  The  dates  merely  reflect  the  anticipated  effective  dates  of  the  increases. 
Therefore,  the  total  amount  requested  for  locality  pay  for  the  pay  raise  effective  January 
1994  is  $55,000,  based  upon  an  increase  of  4.23%,  for  which  no  additional  funding  was  made 
available  in  fiscal  year  1994.  The  total  cost  associated  with  the  increases  in  fiscal  year  1994 
is  $41,000,  or  approximately  75%  of  the  request.  The  remainder  of  $14,000,  or  25%  is  the 
annualization  of  the  1994   raise  to  be  paid  in  fiscal  year  1995. 

Question.  Are  the  employees  covered  under  this  appropriation  account  considered 
employees  of  the  Judicial  Branch  or  the  Legislative  Branch?  Did  other  Architect  of  the 
Capitol  employees  receive  locality  pay  adjustments  in  1994?    What  is  being  proposed  for 
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1995? 

Response.  The  employees  covered  under  this  appropriation  account  are  employees 
of  the  Architect  of  the  Capitol  pursuant  to  40  U.S.C.  13b.  They  are  subject  to  the  same 
compensation  and  retirement  provisions  as  other  employees  of  the  Architect  of  the  Capitol. 
However,  the  employees  are  not  considered  to  be  Legislative  Branch  employees  since 
funding  is  included  in  the  annual  Judiciary  Appropriations  Acts. 

The  proposal  included  in  the  fiscal  year  1995  budget  for  employees  of  the  Architect 
of  the  Capitol  (including  those  assigned  to  the  Supreme  Court  Building)  and  other 
Legislative  Branch  employees  includes  the  following  pay  increases: 

1995  Cost-of-living  adjustment  2.6% 

1995  Prevailing  wage  board  increases       2.6% 
1995  Locality  pay  increases  2.12% 

Question.  Page  1.22  of  the  budget  justifications  show  pay  increases  for  both  1995 
locality  pay  raises  and  1995  costs-of-living  pay  raises.  The  other  Judiciary  appropriation 
accounts  reflect  only  a  potential  1.6  percent  pay  increase  for  either  cost-of-living  or  locality 
pay.   Could  you  explain  for  us  why  this  account  is  treated  differently? 

Response.  In  calculating  the  cost-of-living  raises  for  1995,  a  factor  of  2.6  percent  was 
used  to  project  increases  for  all  employees  of  the  Architect  of  the  Capitol,  and  therefore 
applied  to  the  Architect's  employees  assigned  to  the  Supreme  Court  building.  This  factor 
was  based  on  data  gathered  by  the  Bureau  of  Labor  Statistics  in  accordance  with  the 
following  public  laws:  the  Treasury,  Postal  Service  and  General  Government  Appropriations 
Act,  1991  (P.L  101-509);  the  Federal  Employees  Pay  Comparability  Act  of  1990  (P.L.  101- 
730);  and  the  Technical  and  Miscellaneous  Civil  Service  Amendments  Act  of  1992  (P.L.  102- 
378).  The  national  adjustment  is  .5  of  a  percent  less  than  the  Bureau's  Employment  Cost 
Index  (ECI).  The  September  1993  data  was  used  to  determine  the  January  1995  federal 
raise.  It  showed  the  figure  for  private  industry  at  3.1  percent,  less  the  .5  percent  to  bring 
the  federal  pay  raise  for  1995  to  2.6  percent. 

Of  course,  if  Congress  adjusts  or  eliminates  the  ECI  calculation,  as  it  did  with  the 
1994  pay  raise,  we  will  adjust  or  eliminate  our  estimates  accordingly.  It  is  my  understanding 
that  the  1.6  percent  is  a  projection  made  by  the  current  administration  and  that  the 
Congress  has  not  yet  endorsed  this  reduction. 

Likewise,  I  might  add,  that  the  estimate  of  2.12  percent  for  1995  locality  pay  increases 
used  for  AOC  employees  are  based  upon  findings  of  the  Federal  Salary  Council.  The 
Federal  Employees  Pay  Comparability  Act  of  1990  calls  for  adjusting  federal  pay  to  within 
5  percent  of  comparable  nonfederal  jobs  over  nine  years.  The  Council  found  the  disparity 
in  this  area  to  be  27.23  percent,  less  5  percent,  leaving  a  target  gap  of  21.17  percent.  The 
4.23  percent  increase  received  in  January,  1994  reduced  the  gap  to  16.94  percent,  or  an 
estimated  2.12  percent  over  the  remaining  eight  years.  Again,  these  estimates  will  be 
adjusted  or  eliminated  based  upon  the  action  of  the  Congress. 
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Question.  The  amount  requested  for  the  January  1995  locality  pay  increase  is 
$24,000.  What  percentage  increase  is  this  amount  based  on  --  the  1.6  percent  used  by  the 
Supreme  Court  Salaries  and  Expenses  account  or  the  2.12  percent  noted  on  page  1.22? 
Again,  why  is  this  account  treated  differently? 

Response:  A  factor  of  2.12  percent  was  used  in  this  calculation  based  upon  reasons 
cited  in  a  prior  response.  Additionally,  however,  as  the  justification  states,  the  estimates 
assumes  that  employees  under  the  prevailing  wage  system  will  receive  a  comparable 
adjustment  for  locality  pay.  It  is  now  confirmed  that  the  wage  board  employees  will  receive 
only  the  prevailing  wage  increase.  Therefore,  the  estimate  of  $24,000  for  locality  pay 
increases  can  be  decreased  to  $6,000.  The  estimate  for  the  prevailing  wage  increases  remain 
part  of  the  cost-of-living  request  of  2.6  percent. 

Question.  Does  the  Architect's  office  retain  any  of  the  funding  provided  under 
this  account  to  cover  the  costs  of  administering  the  work  done  for  the  Supreme  Court? 

Response.  No.  The  Office  of  the  Architect  does  not  retain  any  of  the  Supreme 
Court,  Care  of  the  Building  and  Grounds  appropriation  to  cover  administrative  costs.  As 
you  may  be  aware,  the  administrative  support  for  the  care  of  the  Supreme  Court  Building 
and  Grounds  is  provided  by  this  Office's  central  staff.  The  cost  of  this  staff  is  funded  by 
appropriations  other  than  those  for  the  Supreme  Court,  Care  of  the  Building  and  Grounds. 
Occasionally  administrative  support  personnel  will  be  assigned  to  the  building  and  grounds 
appropriation  as  a  means  for  that  appropriation  to  share  in  the  administrative  costs  of  the 
Office. 
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ELEVATOR  IMPROVEMENT  PROGRAM 


Question.  What  is  the  status  of  the  modernization  of  elevator  #4  in  the  Supreme 
Court  Building?  Are  the  funds  appropriated  for  this  project  in  fiscal  year  1994  sufficient 
to  complete  the  renovation  of  this  particular  elevator? 

Response:  Elevator  No.  4  is  in  the  design  development  stage  and  currently 
scheduled  for  completion  in  the  first  quarter  of  FY  1995.  Funding  in  the  amount  of 
$160,000  became  available  in  fiscal  year  1994  for  renovation  of  this  unit.  The  FY  1994 
request  of  $200,000  was  reduced  to  $160,000,  however  the  entire  estimate  will  be  required 
to  complete  the  project.  It  is  anticipated  that  the  remaining  funds  will  come  from  savings 
or  from  the  next  base  increment  of  $160,000  in  fiscal  year  1995. 

Question.  You  are  asking  that  the  $160,000  provided  in  FY  1994  for  the 
modernization  of  elevator  #4  be  continued  for  approximately  five  years  to  complete  the 
project  for  the  remaining  elevators.  This  appears  to  be  a  change  in  the  renovation  proposal 
from  the  information  provided  for  the  hearing  record  last  year.  Please  tell  us  the  reasons 
for  the  change  in  the  timeline.  What  impact  will  this  change  have  on  the  completion  and 
the  total  cost  of  the  project? 

Response:  This  request  differs  from  previous  justifications  due  to  a  change  in 
development  strategy.  This  change  results  in  a  decrease  in  the  annual  funding  request  and 
an  increase  in  the  number  of  fiscal  years  in  which  the  renovations  will  be  performed.  In 
effect,  we  are  extending  the  completion  of  the  Elevator  Improvement  Program  (EIP)  by  at 
least  three  years  from  fiscal  year  1996  to  fiscal  year  1999.  It  is  anticipated  that  any  changes 
in  the  total  cost  of  the  program  can  be  absorbed. 

This  schedule  more  realistically  projects  the  ability  to  perform  the  required  work  in 
Court  recess  periods  so  that  the  business  of  the  Court  will  not  be  affected  by  renovation 
activity.  Additionally,  in  these  times  of  funding  constraint,  the  extended  schedule  decreases 
the  annual  funding  requirement.  Ideally,  annual  funding  of  $200,000  for  each  elevator 
would  allow  for  completion  of  the  program  at  an  earlier  date.  If  the  Committee  deems  that 
a  base  increase  from  $160,000  to  $200,000  is  appropriate,  this  office  can  easily  and  readily 
adapt  to  that  schedule. 

The  current  base  budget  of  $160,000  for  elevator  renovation  has  been  used  as  the 
base  budget  request  through  fiscal  year  1999  for  the  systematic  modernization  of  the  five 
remaining  units  of  the  total  eight  elevators  in  the  Court  building.  To  date,  three  elevators 
are  considered  complete.  Elevator  No.  5  is  a  freight  elevator  that  is  considered  to  be  in 
good  condition  by  the  AOC  Engineering  Division;  Elevator  No.  6  was  modernized  in  the 
early  1970's  primarily  as  a  result  of  a  fire;  and  Elevator  No.  2  was  funded  in  FY  1990.  As 
stated  earlier,  Elevator  No.  4  is  scheduled  for  completion  in  FY  1995. 

Question.        For  the  record,  please  update  the  chart  provided  last  year  showing  the 


57 


schedule  and  funding  requirements  of  the  Elevator  Improvement  Program. 

Response:  The  renovation/modernization  work  is  estimated  at  approximately 
$200,000  for  each  elevator.  The  Elevator  Improvement  Program,  based  upon  $160,000 
increments,  is  scheduled  as  follows: 


Appropriation 

FY  1990 

FY  1994 

FY  1995  Request 

FY  1996  Request      #1  &  #3 

FY  1997  Request      #3  &  #7 

FY  1998  Request      #7  &  #8 

FY  1999  Request      #8 

Total,  Elevator  Improvement  Program 


Elevator  No. 

Status 

Amount 

#2 

Completed 

$175,000 

#4 

In  Design 

$160,000 

#4&  #1 

In  Progress/ 
Scheduled 

$160,000 

Scheduled  $160,000 
Scheduled  $160,000 
Scheduled  $160,000 
Scheduled  $160.000 
$1,135,000 
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INCREASES  IN  COST  OF  UTILITIES 

Question.  You  are  requesting  $116,000  for  additional  utility  costs  in  fiscal  year 
1995.   What  amount  is  in  the  base  for  utility  costs? 

Response:   The  1994  base  amounts  for  utility  items  are  as  follows: 

1994  Requested      1995 

Base  Increase  Request 

Electrical  Energy  $316,000         $  11,000  $327,000 

Water  &  Sewer  Services        $51,000        $105,000         $156,000 

Steam  &  Chilled  Water       $320,000  ...  $320,000 

Question.  Your  justifications  state  that  this  expected  increase  in  electrical  energy 
costs  will  be  acted  on  and  in  effect  by  March  1994.  Has  this  increase  in  fact  been  approved, 
and  how  will  you  cover  this  increase  for  the  remainder  of  FY  1994? 

Response.  In  1993  PEPCO  requested  a  10.9%  rate  increase  through  the  District 
of  Columbia  Public  Service  Commission.  Hearings  on  this  matter  were  held  in  December, 
1993,  and  the  Commission  acted  upon  the  request  this  month  by  granting  an  approximate 
3.2%  increase.  The  reduction  between  the  requested  and  actual  increase  substantially 
lowers  the  original  estimate. 

It  is  now  estimated  that  the  base  of  $316,000  will  be  sufficient  to  cover  the  1994 
electrical  energy  requirements.  An  increase  of  $12,000  was  provided  in  fiscal  year  1994  for 
anticipated  rate  and  consumption  increases.  At  present,  it  is  also  estimated  that  the  current 
base  of  $316,000  will  be  sufficient  for  fiscal  year  1995,  therefore  it  is  possible  for  us  to 
withdraw  our  requested   increase  of  $11,000  in  this  account  for  the  coming  fiscal  year. 

Question.  The  larger  part  of  this  increase  is  related  to  water  and  sewer  services. 
What  potential  rate  increases  or  other  factors  contribute  to  this  increase?  Why  are  you 
expecting  this  amount  to  be  adjusted  downward  in  FY  1996? 

Response.  In  accordance  with  the  1990  District  of  Columbia  Appropriation  Act, 
P.L.  101-168,  the  District  of  Columbia  provides  billings  through  the  Department  of  Treasury, 
Financial  Management  Service,  for  water  and  sewage  services.  The  amount  requested  in 
fiscal  year  1995  is  actually  comprised  of  three  estimates:  first,  the  projection  for  fiscal  year 
1995  ($82,536);  second,  revisions  to  the  1994  estimates  due  to  consumption  and  rate 
increases  effective  in  1993  ($33,881);  and  third,  adjustments  to  the  1992  actual  ($39,654), 
which  were  previously  underestimated  by  the  D.C.  Government.  The  total  of  $156,071 
should  be  adjusted  downward  and  stabilize  in  FY  1996,  providing  that  the  District  of 
Columbia's  original  billing  estimates  for  that  year  are  correct.  We  will  continue  to  monitor 
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those  billings.  There  will  always  be  some  fluctuation  in  this  account,  however,  since  actual 
billings  are  not  available  for  nearly  three  years. 

A  copy  of  the  letter  from  the  Treasury  Department  indicating  the  estimates  to  be 
included  in  the  fiscal  year  1995  budget  for  water  and  sewer  services  is  furnished  for  the 
record. 

The  letter  follows: 
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CEFARTMENT  CF  THE  TREASURY 

UNA  NCIAl  MANAGEMENT  SCRVICE 
HYATTSVILLE.  MO  20781 

NOV   -  4    pg? 


Dear  Hr.  Mattulo: 

This  i»  to  inform  you  of  the  FY  1994  billing  for  vater  and  6ewer 
services  to  be  provided  by  the  District  of  Columbia  Government  to 
the  Supreme  Court.  The  bill  is  baaed  on  eatiaatee  provided  by  the 
District  of  Columbia  Government  in  accordance  with  the  1990 
District  of  Columbia  Appropriation  Act,  P.L.  101-168.  The  payments 
listed  belcw  reflect  the  original  FY  1994  estimate  as  stated  in  the 
FY  1993  billing  letter.  Consequently,  this  bill  supercedes  the 
previous  bill  dated  September  20,  1993.  Please  make  your  check 
payable  to  the  Financial  Management  Service  and  forward  it  to 
Prince  Georges  Center,  3700  East  Vest  Highway,  Rood  500C, 
Hyattcville,  KD  20782.  Your  payments  should  be  Bade  according  to 
the  schedule  below: 

Amount  bate  of  Charge 

$12,718.50  October  1,  1993 

$12,718.50  January  3,  1994 

$12,718.50  April  1,  1994 

$12,718.50  July  1,  1994 

You  arc  also  inforned  that  the  water  and  sewer  services  for  the 
Supreme  Court  for  FY  1995  have  been  estimated  at  $156,071.  The 
estimate  for  FY  1995  includes  revision*  to  FY  1994  estimates  as 
veil  as  adjustments  for  FY  1992  actuals.  Accordingly,  your  agency 
will  be  billed  in  FY  1995  for  the  amount  stated  above. 

Enclosed  is  the  listing  of  accounts  for  your  agency  which  were  U6ed 
in  determining  the  amounts  for  FY  1994  and  FY  1995. 

If  you  have  any  questions,  you  may  contact  me  at  (202) -874-8380. 

Sincerely, 


Charles  F.  Schwan,  Director 

Funds  Management  Division 


Mr.  Richard  Mattulo 
Accounting  Officer 
U.S.  Capitol  Building 
Washington,  DC  20515 

Enclosure 
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TRANSFER  OF  LEASE  COSTS 

Question.  You  are  requesting  a  transfer  of  $130,000  to  the  United  States  Courts 
Salaries  and  Expenses  appropriation  for  the  lease  costs  associated  with  the  space  for  the 
Supreme  Court  Library  Annex  in  the  Thurgood  Marshall  Judiciary  Building.  Do  you 
consider  this  to  be  an  appropriate  way  to  account  for  and  budget  for  the  costs  of  this  space? 

Response.  There  is  general  agreement  among  officials  at  the  Supreme  Court,  the 
Administrative  Office  of  the  U.S.  Courts,  and  the  Office  of  the  Architect  of  the  Capitol  that 
the  lease  costs  are  more  appropriately  included  in  the  salaries  and  expenses  account  of  the 
Courts. 
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REVISION  IN  FY  1995  ESTIMATES 


Based  upon  the  announcement  by  the  Department  of  Defense  in  late  December,  1993  of 
the  prevailing  wage  increases  effective  in  January,  1994,  this  office  has  been  able  to  adjust 
the  FY  1995  estimates  for  employees  of  the  Architect  of  the  Capitol  who  are  assigned  to 
the  Supreme  Court  building.  These  changes  were  addressed  in  the  above  questions  and 
responses  and  are  detailed  in  the  following  table. 

A  change  also  occurs  in  the  amount  required  in  fiscal  year  1995  for  electrical  energy.  This 
estimate  is  revised  due  to  the  final  rate  increase  approved  by  the  District  of  Columbia 
Public  Service  Commission  in  March,  1994. 

The  table  of  revised  estimates  follow: 
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QUESTIONS  FOR  THE  RECORD 

SUBMITTED  BY 

HON.  HAROLD  ROGERS 


Question.  Your  budget  justifications  estimate  that  you  will  carry  over  no  funds  in 
FY  1995.  However,  you  carried  over  $583,000  in  FY  1994,  and  $879,000  in  FY  1993.  What 
was  the  source  of  this  carryover,  and  why  do  you  not  anticipate  carrying  over  any  funds  into 
FY  1995? 

Response:  The  amount  of  unobligated  balances  carried  over  are  reflected  in  the 
following  table.  It  is  anticipated  that  these  projects  will  be  completed  during  fiscal  year 
1994.  However,  planned  scheduled  are  sometimes  delayed  due  to  scheduling  conflicts, 
design  problems,  delayed  shipments  of  goods  and  materials,  and  other  extenuating 
circumstances. 

The  table  follows: 
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03/14/94 


SUPREME  COURT 
CARE  OF  THE  BUILDING  AND  GROUNDS 


NO  YEAR  ITEMS 

CARRYOVER  AMOUNTS 

(000's) 


PROJECT 


Miscellaneous  Improvements 

Structural  repairs  to  terrace  areas 

PCB  Transformers , 

Improvements  to  building  HVAC  operation.  .  , 

Additional  security  improvements 

Unallotted  balances 

Other  no  year 


START  OF 
FY  1993 


75 
176 
363 

115 
63 
29 
58 


START  OF 
FY  1994 


20 

61 
268 
115 

63 

29 
27 


START  OF 
FY  1995 


Total  Unobligated  balances  carry  over. 


879 


583 


Wednesday,  March  2,  1994. 
UNITED  STATES  SENTENCING  COMMISSION 

WITNESSES 

JUDGE  WILLIAM  W.  WILKINS,  JR.,  CHAIRMAN 
PHYLLIS  J.  NEWTON,  STAFF  DIRECTOR 
JOHN  R  STEER,  GENERAL  COUNSEL 

Mr.  Mollohan  [presiding].  The  Committee  will  come  to  order. 

The  first  item  we  will  consider  this  morning  is  the  fiscal  year 
1995  budget  request  of  the  United  States  Sentencing  Commission. 
The  budget  request  is  $9,200,000,  an  increase  of  $732,000  above 
the  amount  appropriated  for  the  current  fiscal  year.  We  will  insert 
the  justifications  submitted  in  support  of  this  request  into  the 
record  at  this  point. 

[The  overall  budget  summary  for  the  Judiciary  and  the  justifica- 
tion for  the  Sentencing  Commission  follow:] 
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THE  JUDICIARY 


CONGRESSIONAL  BUDGET  SUMMARY 

FISCAL  YEAR  1995 


PREPARED  BY  THE  ADMINISTRATIVE  OFFICE  OF  THE 

UNITED  STATES  COURTS 

WASHINGTON,  DC. 

FEBRUARY  1994 
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FOREWORD 

The  Judiciary's  budget  request  for  fiscal  year  1995  totals  $3,105  million,  an  increase 
of  $364  million,  or  13%,  over  the  fiscal  year  1994  appropriated  level. 

The  Federal  courts  continue  to  face  an  increasingly  demanding  caseload.  The 
Judiciary's  request  is  designed  to  respond  to  workload  requirements  and  provide  quality 
services  to  the  bench,  bar,  and  public,  while  recognizing  the  continued  constraints  on  the 
Federal  budget 

The  Budget  in  Brief  summarizes  the  Judiciary's  request  It  includes  an  overview  of 
workload  and  resource  requirements,  followed  by  summary  tables  and  a  discussion  of  the 
program  changes  requested  for  each  appropriation. 


Richard  S.  Arnold 

United  States  Circuit  Judge 

for  the  Eighth  Circuit 

Chairman,  Budget  Committee  of  the 

Judicial  Conference  of  the  United  States 


L  Ralph  Mecham 

Director,  Administrative  Office  of  the 

United  States  Courts 


February  1994 
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OVERVIEW 


The  Judiciary's  FY  1995  Budget 
Request  totals  $3,105  million,  which  is 
$364  million  over  the  FY  1994 
appropriation.  The  increase  provides  $280 
million  to  pay  for  inflation  and  other  base 
adjustments,  and  $84  million  to  respond  to 
workload  demands  and  improve  programs. 

Of  the  requested  program  increase, 
about  $44  million  would  be  used  to  boost 
staff  levels  in  circuit  and  district  clerks' 
offices  and  probation  and  pretrial  services 
offices.  Bankruptcy  clerks'  offices  would 
reduce  staffing,  offsetting  this  increase  by 
$11  million.  These  changes  would  bring 
staffing  to  86%  of  the  level  that  should  be 
on-board  to  meet  FY  1995  projected 
workload.  Although  far  from  the  full 
staffing  required,  a  staff  level  of  86% 
represents  the  minimum  needed.  The 
Judicial  Conference  determined  not  to 
request  a  higher  level  due  to  the  budget 
constraints  that  the  Federal  government 
continues  to  face. 

Highlights  of  the  request  by  major 
activity  and  program  follow.  A  more 
detailed,  comprehensive  discussion  follows 
in  the  Summaries  by  Appropriation 
section,  which  begins  on  page  15.  y 


Courts  of  Appeals 

A  total  of  $320  million  is  requested 
for  the  salaries,  benefits,  and  operating 
expenses  of  the  U.S.  Courts  of  Appeals, 
an  increase  of  $37  million  over  FY  1994 
funding.  Of  this  amount,  $2  million  would 
provide  for  66  new  people  in  circuit 
clerks'  offices,  which  handle  the  day-to- 
day operations  of  the  appeals  courts,  to 
keep  pace  with  workload  increases. 
Staffing  would  reach  86%  of  full 
requirements. 

The  amount  includes  a  total  of  $11 
million  for  automation  activities  in  the 
appeals  courts,  an  increase  of  $2  million 
over  the  FY  1994  level.  Most  of  this 
funding  ($10  million)  would  be  used  to 
maintain  existing  systems,  buy  supplies, 
replace  broken  equipment,  provide 
training  and  support,  and  other  activities 
needed  to  maintain  current  capabilities. 
The  remaining  funds  ($1  million)  would  be 
used  to  continue  existing  projects,  such  as 
the  development  and  implementation  of  a 
much  needed  integrated  library  system,  an 
improved  payroll  and  personnel  system, 
and  a  standardized  financial  system.  In 
addition,  the  data  communications 
network  (DCN)  would  be  installed  in 
additional  courts.  The  DCN  is  the  means 
through  which  the  Judiciary  communicates 
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electronically  within  and  between  court 
offices,  and  with  external  databases. 

The  number  of  appeals  filings  has 
increased  substantially  in  recent  years. 
Nearly  50,000  cases  were  filed  in  1993,  a 
25%  increase  over  the  1989  filing  level. 
Levels  are  expected  to  increase  slightly 
through  1994  and  1995: 


This  growth  in  criminal  appeals 
filings  is  attributed  to  an  increased 
number  of  criminal  cases  on  district  court 
trial  dockets,  and  the  implementation  of 
the  sentencing  guidelines.  The  guidelines 
allow  defendants  to  appeal  sentences 
imposed  in  district  courts.  Prior  to  the 
guidelines,  only  convictions  could  be 
appealed. 


1993 


1994 


1995 


49,770         51,000         52,800 


District  Courts 


Although  all  types  of  appeals  have 
been  increasing  in  number  in  recent  years, 
criminal  appeals  have  grown  most 
dramatically.  The  number  of  criminal 
appeals  filings  grew  41%  from  1989  to 
1993,  from  8,400  to  11,885.  Over  50%  of 
these  filings  were  drug-related: 


ULSL  COURTS  OP  APPEAiS 

Crumnal  Filings,  1989-1993 
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A  total  of  $1,225  million  is 
requested  for  the  salaries,  benefits,  and 
operating  expenses  of  the  U.S.  District 
Courts,  an  increase  of  $172  million  over 
FY  1994  funding.  Of  this  amount,  $17 
million  would  provide  for  493  new  people 
in  district  clerks'  offices,  which  handle  the 
day-to-day  operations  of  the  district 
courts,  to  keep  pace  with  projected 
workload  increases.  Staffing  would  reach 
86%  of  full  requirements. 

The  amount  includes  a  total  of  $48 
million  for  automation  activities  in  the 
district  courts,  $11  million  over  the  FY 
1994  level.  Most  of  this  funding  ($42 
million)  is  needed  just  to  maintain  current 
automation  capabilities.  The  remaining 
amount  ($6  million)  provides  resources  to 
continue  on-going  projects.  These  include 
modernizing  the  automated  jury  selection 
system  to  more  easily  qualify  and  select 
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jurors,  expanding  the  DCN  to  more 
courts,  and  replacing  the  outmoded 
financial  and  personnel  and  payroll 
systems. 

The  district  courts  continue  to  face 
an  enormous  criminal  and  civil  caseload, 
as  discussed  below. 

Criminal 

The  number  of  criminal  case  filings 
is  expected  to  increase  by  5%  from  1993 
to  1994,  and  then  remain  steady  through 
1995: 


1993 


1994 


1995 


46,542         48,900         48,900 

This  growth  is  modest,  but  statistics 
on  total  filings  do  little  to  demonstrate  the 
stunning  criminal  caseload  facing  the 
Federal  district  courts  today.  The  Federal 
criminal  caseload  has  grown  significantly 
more  complex  over  time,  dominating  court 
workload  and  placing  great  demands  on 
scarce  resources. 

One  reason  for  the  increased 
complexity  is  a  change  in  the  mix  between 
felony  and  misdemeanor  cases.  Felonies, 
which  are  more  complicated  and  time 
consuming  than  misdemeanors,  account 
for  a  growing  share  of  total  criminal  cases. 
In  1989,  felonies  represented  66%  of  all 


criminal  cases  filed.    In  1993,  72%  of  all 
criminal  case  filings  were  felonies. 

Another  reason  is  the  vast  number 
of  drug  cases  filed  in  Federal  court,  which 
accounted  for  27%  of  total  criminal  filings 
in  1993.  Drug  cases  are  more  complicated 
than  other  criminal  cases,  primarily 
because  they  generally  involve  more  than 
one  defendant:  The  number  of 
defendants  per  drug  case  in  1993  averaged 
1.91,  compared  to  only  1.24  for  non-drug 
cases.  In  multi-defendant  cases,  separate 
arraignments,  motions,  sentencing 
hearings,  and  other  proceedings  may  be 
required  for  each  defendant  In  addition, 
drug  cases  are  often  intertwined,  meaning 
that  some  defendants  in  multi-defendant 
cases  may  be  involved  in  other  cases, 
either  as  defendants  or  witnesses. 
Consequently,  drug  cases  require 
substantially  more  work,  time,  and 
resources  than  non-drug  cases. 

As  criminal  cases  have  become 
more  complicated,  the  time  required  to 
move  defendants  through  the  system  has 
increased.  The  median  time  from  the 
filing  to  disposition  of  defendants  was  4.1 
months  in  1989.  The  median  time 
increased  by  32%,  to  5.4  months,  in  1993. 
Other  factors  that  also  may  have 
contributed  to  this  increase  include  the 
added  time  needed  to  prepare  for  and 
hold  sentencing  hearings  as  a  result  of  the 
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sentencing  guidelines,  and  the  growing 
number  of  judicial  vacancies. 

Criminal  trials  are  also  lasting 
longer  than  in  the  past  In  1989,  there 
were  1,941  criminal  trials  that  lasted  4  or 
more  days.  This  level  grew  to  2,438  by 
1993,  an  increase  of  26%. 

As  a  result  of  these  factors, 
criminal  cases  are  consuming  district  court 
trial  dockets.  In  1989,  criminal  trials 
represented  41%  of  all  trials.  This  level 
climbed  to  47%  by  1993.  To  put  this  in 
another  perspective,  criminal  cases 
accounted  for  17%  of  all  filings  in  1993, 
but  represented  47%  of  all  trials  held.  In 
fact,  thirty  nine  districts  devoted  more 
than  50%  of  their  trial  docket  to  criminal 
trials.  Statutory  speedy  trial  requirements 
have  contributed  to  this  situation  as  well. 

Civil 

While  criminal  trials  take  up  an 
increasing  share  of  the  district  court  trial 
docket,  the  courts  still  have  an  enormous 
civil  caseload  with  which  to  cope.  Civil 
cases  represent  over  80%  of  all  district 
court  filings. 

The  number  of  civil  filings 
remained  high  in  1993,  following  a 
downward  trend  from  1989  through  1991: 


U.S.  WSTMCT  COURTS 

Civil  Cass  tiled,  1989-1993 


HI 


139!      1992     13931 
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Levels  are  expected  to  remain  high 
through  1994  and  199S,  slightly  below  the 
1993  level: 


1993 


1994 


1995 


228,562       225,500       224,700 


Bankruptcy  Courts 

A  total  of  $419  million  is  requested 
for  the  salaries,  benefits,  and  operating 
expenses  of  the  U.S.  Bankruptcy  Courts, 
an  increase  of  $38  million  over  FY  1994 
funding.  The  requested  amount  includes 
a  decrease  of  $11  million  and  247  people 
in  bankruptcy  clerks'  offices,  which  handle 
the  day-to-day  operations  of  the 
bankruptcy  courts,  consistent  with  declines 
in  the  number  of  bankruptcy  filings.  This 


75 


decrease  would  provide  for  staffing  at 
86%  of  full  requirements. 

The  amount  includes  a  total  of  $30 
million  for  automation  activities  in  the 
bankruptcy  courts,  $5  million  over  the  FY 
1994  level.  Most  of  these  resources  ($27 
million)  are  needed  to  maintain  and 
operate  current  systems.  The  remaining 
funds  (S3  million)  would  be  used  to  install 
the  DCN  in  additional  courts  and  provide 
for  the  continued  implementation  of  the 
improved  financial  and  personnel  and 
payroll  systems. 


A  further  decrease  is  expected  for 
1994,  followed  by  an  increase  for  1995: 


1993 


1994 


199S 


918,734       840,000       860,000 

Despite  this  anticipated  relief  in 
the  number  of  new  filings,  the  courts  still 
face  an  enormous  workload.  At  the  end 
of  1993,  nearly  1.2  million  cases  remained 
pending. 


Probation  and  Pretrial  Services 


The  number  of  bankruptcy  filings 
fell  in  1993,  the  first  decline  since  1984. 
Nevertheless,  the  1993  filing  level 
remained  extremely  high,  40%  above  the 
1989  level: 


A  total  of  $512  million  is  requested 
for  the  salaries,  benefits,  and  operating 
expenses  of  the  probation  and  pretrial 
services  offices,  an  increase  of  $73  million 
over  FY  1994  funding. 


U.S  BANKRUPTCY  COUKIS 

Bankruptcy  Cases  Filed,  1989-19! 
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The  requested  increase  would  be 
used  primarily  in  the  monitoring  and 
supervision  of  offenders  and  defendants 
that  have  been  released  to  the  community. 
Most  of  this  funding  would  provide  for 
584  new  probation  and  pretrial  services 
officers  and  supporting  personnel  which 
would  bring  staffing  to  86%  of  full 
requirements.  A  small  amount  ($600 
thousand)  is  also  included  for  the 
purchase  and  operation  of  cellular 
telephones  to  enhance  the  safety  and 
effectiveness  of  officers  during  field  visits 
to  offenders  under  their  supervision. 
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The  amount  includes  a  total  of  $26 
million  for  automation  activities  in 
probation  and  pretrial  services  offices,  $6 
million  over  the  FY  1994  level.  While 
most  of  these  resources  would  maintain 
and  operate  existing  systems  ($22 million), 
funds  are  also  included  to  continue 
current  projects  ($4  million).  These 
include  installing  the  DCN  in  more 
offices,  providing  for  the  replacement  of 
financial  and  personnel  and  payroll 
systems,  and  installing  the  probation  and 
pretrial  services  automated  case  tracking 
system  (PACTS)  in  additional  courts. 
PACTS  allows  probation  and  pretrial 
services  offices  to  process  cases  more 
efficiently,  and  is  an  important  tool  used 
in  the  accomplishment  of  daily  work. 

The  number  of  persons  supervised 
by  probation  officers  rose  12%  from  1989 
to  1993,  from  77,284  to  86,292.  Further 
increases  are  expected  in  1994  and  1995: 


1993 


1994 


1995 


86,292         89,400         91,300 

The  implementation  of  the  sentencing 
guidelines,  which  require  that  prisoners 
serve  a  period  of  supervised  release 
following  their  prison  term,  is  a  major 
reason  behind  this  growth. 


Other  Programs  and  Initiatives 

Court  Security 

A  total  of  $98  million  is  requested 
to  provide  essential  security  and  protective 
services  in  Federal  courts,  an  increase  of 
$12  million  over  FY  1994.  A  portion  of 
this  funding  ($8  million)  would  be  used  to 
hire  276  more  court  security  officers. 
These  resources  are  critical  for  keeping 
Federal  courthouses  safe  for  the  public 
and  members  of  the  Judiciary. 


Court-Appointed  Counsel 

The  6th  Amendment  of  the 
Constitution  guarantees  criminal 
defendants  the  right  to  counsel.  The 
Judiciary  is  responsible  for  funding  the 
costs  of  counsel  when  defendants  cannot 
afford  to  pay  for  it  on  their  own. 
According  to  a  recent  study,  the 
percentage  of  district  court  defendants 
requiring  court-appointed  counsel  grew 
from  75  percent  in  1988  to  91  percent  in 
1992,  most  likely  due  to  an  increased 
number  of  asset  forfeitures  that  leave 
defendants  without  adequate  resources.  A 
total  of  $290  million  is  required  for  this 
activity  in  FY  1995,  an  increase  of  $10 
million  over  FY  1994. 


The  Senate  report  on  the 
Judiciary's  FY  1994  appropriations  bill 
urged      the      Judiciary      to     continue 
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establishing  defender  organizations  as  an 
alternative  to  providing  counsel  through 
private  panel  attorneys  in  districts  where 
this  would  be  appropriate.  The  Judiciary 
increased  the  number  of  districts  served 
by  a  defender  organization  from  55  in  FY 
1992  to  57  in  FY  1993.  By  FY  1995, 
defender  organizations  should  be 
established  in  an  additional  15  districts. 
The  Judiciary  is  also  actively  controlling 
the  costs  of  defender  organizations  by 
imposing  numerous  spending  restrictions 
and  performing  financial  audits  and 
management  reviews. 


Fees  of  Jurors 

The  6th  and  7th  Amendments  of 
the  Constitution  mandate  the  right  to  a 
trial  by  jury  in  both  criminal  and  civil 
cases.  The  Judiciary  is  responsible  for 
funding  all  fees  and  expenses  of  jurors.  A 
total  of  $74  million  is  requested  in  FY 
1995  to  cover  these  costs. 


Space  and  Facilities 

A  significant  and  growing  part  of 
the  Judiciary's  budget,  $564  million  in 
fiscal  year  1995,  is  needed  to  provide  for 
courthouse  space.  Without  adequate 
facilities,  the  Judiciary  cannot  effectively 
carry  out  its  mission.  Of  the  requested 
amount,  about  92%  ($517  million)  is 
needed    to    pay    rent    to    the    General 


Services  Administration  (GSA).  The 
remaining  funds  would  be  used  for 
building  alterations,  overtime  utility  use 
charges,  and  other  miscellaneous 
expenses. 

This  projected  fiscal  year  1995  rent 
cost  is  based  on  the  best  information 
available  at  this  time,  but  may  need 
revision  in  the  future.  This  is  because 
several  new  courthouses  are  nearing 
completion,  and  it  is  difficult  to  predict 
precisely  when  GSA  will  deliver  the  new 
space.  Unforseen  delays,  such  as  labor 
strikes  or  material  shipping  problems, 
often  affect  project  schedules.  Fiscal  year 
1995  funding  requirements  will  be 
reexamined  regularly  to  determine  if 
adjustments  are  needed. 


Three-Branch  Coordination 

The  Executive  Committee  of  the 
Judicial  Conference  is  spearheading 
efforts  to  improve  cooperation  between 
the  Judiciary  and  the  other  two  branches 
of  government  Its  initial  focus  is  on  the 
relationship  between  the  Judiciary  and  the 
Department  of  Justice.  The  Executive 
Committee  will  be  meeting  quarterly  with 
the  Attorney  General  and  her  top  staff. 
In  addition,  working  groups  composed  of 
judges,  senior  Administrative  Office 
personnel,  and  high-ranking  Department 
of  Justice  officials  have  been  created  to 
discuss    matters    of    common    concern 


78 


including:  institutional  cooperation; 
crime,  federalism  and  the  exercise  of 
concurrent  federal  jurisdiction;  security 
and  facilities;  prisoner  issues;  and  budget 
issues.  No  additional  funding  is  requested 
for  this  effort. 


Economy  Subcommittee 

On  September  20,  1993,  an 
Economy  Subcommittee  was  added  to  the 
Judicial  Conference's  Committee  on  the 
Budget  Its  mission  is  to  coordinate  the 
Judiciary's  efforts  to  achieve  greater  fiscal 
responsibility,  accountability,  and 
efficiency.    The    Subcommittee    is    now 


working  with  the  Program  Committees  of 
the  Judicial  Conference  to  provide  policy 
makers  with  objective  analyses  on  which 
to  base  financial  decisions  affecting  the 
formulation  and  execution  of  their 
budgets.  These  efforts  will  help  to  ensure 
that  Judicial  Branch  elements  perform 
their  constitutional  and  statutory 
responsibilities  in  the  most  productive 
manner  possible.  The  Subcommittee  is 
also  reviewing  Judiciary  budgetary 
processes  to  minimize  differences  with  the 
Executive  and  Legislative  Branches.  The 
first  meeting  of  the  Subcommittee  took 
place  on  November  18,  1993.  No 
additional  resources  are  requested  for  this 
activity. 


"Workload  data  for  years  piior  to  1993  ate  for  the  twelve -month  periods  ended  September  30. 
Workload  data  for  1993  are  for  the  twelve-month  period  ended  June  30,  1993.  Projected  data  for  1994  and 
199S  arc  for  the  twelve-month  periods  ended  September  30,  based  on  historical  data  through  March  31,  1993. 
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Summary  of  Judicial  Workload 
(for  twelve-month  periods  ended  September  30) 


Actual 

Estimates 

Activity 

1988 

1989 

1990 

1991 

1992 

1993* 

1994 

199S 

Appeal* 

Cue*  Filed 

38.342 

39.935 

40.893 

43.027 

47.013 

49.770 

51.000 

52.800 

Bankruptcy 

Cases  Filed 

604.396 

656.483 

749,549 

918.988 

977.478 

918,734 

840.000 

860,000 

Civil 

Cases  Filed 

240.950 

226,285 

219.051 

210,890 

230.509 

228.562 

225.500 

224,700 

Criminal 

Cases  Filed 

44.699 

46.828 

46.568 

47.123 

48.366 

46,542 

48.900 

48.900 

Defendants  Filed 

61.261 

64.2S8 

64.025 

66.750 

68.668 

65,916 

69,000 

69,000 

Grand  Jury 

Sessions  Convened 

10.668 

10.413 

10.065 

10.914 

11.571 

11.497 

11.600 

11.600 

Total  Jurors 

22S.148 

222.496 

215,739 

231.854 

247,266 

244,036 

248.100 

248.100 

Jurors  in  Session 

209.168 

205.131 

198.863 

215,789 

228,784 

227.118 

229,700 

229.700 

Petit  Jury 

Total  Available  Jurors 

753.037 

812,568 

828,317 

854,714 

887.234 

876,951 

935,000 

947,000 

Jury  Trial  Days 

43,873 

45,278 

46.186 

46,550 

48.368 

47,408 

50,700 

51,500 

Pretrial  Services 

Investigations 

36.970 

42.630 

47,962 

54.654 

58,098 

55,942 

61,200 

61.800 

Probation 

Persons  Under  Supervision 

76,226 

77,284 

80.592 

83,012 

85.920 

86,292 

89,400 

91.300 

*  1993  data  are  for  the  twelve  month  period  ended  June  30,  1993.    1994  and  1995  data  are  for  the  twelve 
month  periods  ended  September  30,  based  on  data  available  through  March  31,  1993. 
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Supreme  Court 

Salaries  and  Expenses 

Buildings  and  Grounds 
Court  of  Appeals  for  the  Federal  Circuit 
Court  of  International  Trade 
Court  of  Appeals,  District  Courts 

and  Other  Judicial  Services 

Salaries  and  Expenses 

Defender  Services 

Fees  of  Jurors 

Court  Security 
Administrative  Office  of  the  U.S.  Courts 
Federal  Judicial  Center 

Subtotal 
U.S.  Sentencing  Commission 

3 

11 
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Summary  of  Requested  Changes 


Court 

US   Court  of 
Appeals  for  die 
Federal  Circuit 

U.S.  Court  of 

ufteroaUooaJ 

Trade 

Po*. 

Amount 

(WOO) 

Po*. 

Amu 

(WOO) 

For. 

(WOO) 

FY  1993  Obligations 
FY  1994  Appropriation 

3SJ 
353 

iS  50J 
2S.U0 

105 
113 

11.649 
12.900 

•6 
16 

10.102 
11.000 

FY  1995  AdjoatoKflla  to  Baae  and  Bun-is  Changes 

(130) 

Transfer  oi  apace  rental  payments 
Transfer  of  naada/poaitions 
Reduction  to  base  duo  to  carryforward 
Judicial  Officer* 

—  Pay  Coat  Adjustments 

—  Judgeship  vacancies  and  senior  judges 

—  Annuaiizauoo  of  jud.  officers  funded  in  FY  1994 

—  Increases  for  Jud.  Officer*  Retirement  Fund 

—  Increases  for  Jud.  Survivors  Annuities  Fund 

—  Increases  for  Court  of  Federal  Claims  Judges 
Retirement  Fund 

Court  Personnel 

—  Psy  Coat  Adjustments 

—  Ammsiizauon  of  new  FY  1994  positions 
Other  Changes 

—  General  administrative  expenses 

—  Maintenance  of  base  level  of  PTEs 

—  Increases  in  contract  rates  and  charges  for 
services,  supplies,  coup.  St  other  court  needs 

—  Court  automation-related  increases 

—  Space-related  increases 

—  Reduction  for  non-recurring  expenses 

—  Increased  number  of  representations 

—  Increased  number  of  panel  attorney  hours 

—  Increased  transcript  costs 

Subtotal.  FY  199S  Adjustments  to  Base  snd 
Built-in  Changes 

31 

27 

1.380 

385 

134 

126 

303 

51 

49 

55 

555 

C2) 

(122) 

0 

1.553 

(2) 

526 

0 

765 

FY  1995  Baae  Level 

.,.--.■.- 
FY  1995  Procram  Changes 

353 

JMHWWMK 

27.403 

HI 

13.426 

■ 

16 

11.765 

Judicial  Officers 

—  Magistrate  Judgea  and  staff 

—  Recalled  Bankruptcy  Judges  and  staff 
Court  Personnel  and  Programs: 

—  Bankruptcy  Administrators 

—  Law  clerk  positions 

—  Libraries 

—  Staff  and  Preargument  Conference  Attorneys 

—  Clerks'  Offices 

—  Probation  and  Pretrial  Services 

—  Adrninistrative  positions 

—  New  Defender  Organizations 

—  Court  Security  Officers 

—  Court  Security  Oversight  Positions 

—  Orientation,  Education,  &  Training 
for  Court  Personnel 

—  Automation  and  Technology  Support 

—  On- Line  Legislative  Tracking 

—  Funding  for  facilities  (tenant  alterations) 

—  increased  number  of  juror  days 

—  Reduction  in  Vacancy  Rate 

—  Program- Related  Contracts 
Subtotal.  FY  1995  Program  Changes 

13 

912 

1 

52 

4 

167 

1 

64 

17 

0 

0 

19 

1.212 

0 

0 

Toul  acicuca  requeued.  FY  199$ 

0 

1.553 

17 

1.73S 

0 

765 

FY  1994  Budget  Rcqueat 

3S3 

27.403 

130 

I4.63S 

S6 

11.765 

12 
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Summary  of  Requested  Change* 


COURTS  OF  APPEALS,  DISTRICT  COURTS.  AND  OTHER  JUDICIAL  SERVKrs 

Salaries 

Feu  of 
Defender               Juron  and 
Services          Commiieionen 

Court 

Security 

Total 

Pot. 

Amauot 

Oooo) 

Pes. 

Abuxbb 

(WOO) 

Poa. 

Anat 

oooo) 

Fa*. 

Amount 

(WOO) 

Pom, 

Amount 
(WOO) 

PY  1993  Obligations 
FY  1994  Appropriation 

25,865 
25.339 

1.980.093 
2.156.000 

1.038 
1,265 

251.621 

280  000 

0 
0 

69  920 
77.095 

23 
23 

81.191 
86.000 

26.926 
26.627 

2.382.825 
2.599.095 

FY  1995  Adjustment*  to  Base  and  Built-in  Changes 

2.7*2 

0 

2,782 

Transfer  of  space  rental  payments 
Transfer  of  funds/ positions 
Reduction  to  base  due  to  carryforward 
Judicial  Officers 
—   Pay  Coat  Adjustments 

249 

0 

249 

4.338 

(•.450) 

(4.400) 

0 
0 

(12.850) 
4.338 

53 

14.945 

53 

14.945 

—  Amiualizauan  of  jud.  officers  funded  in  FY  1994 

—  Increases  for  Jud.  Officers  Retirement  Fund 

—  Increases  for  Jud.  Survivors  Annuities  Fund 

—  Increases  for  Court  of  Federal  Claims  Judges 
Retirement  Fund 

Court  Personnel 

—  Pay  Cost  Adjustments 

—  Armualization  of  new  FY  1994  positions 
Other  Changes 

—  General  administrative  expenses 

—  Mainienance  of  baae  level  of  PTEs 

—  Increases  in  contract  rales  and  charges  for 
services,  supplies,  equip   A  other  court  needs 

—  Court  automation- related  increases 

—  Space-related  increases 

—  Reduction  for  non-recurring  expenses 

—  Increased  number  of  representations 

—  Increased  number  of  panel  attorney  hours 

—  Increased  transcript  costs 

Subtotal.  FY  1995  Adjustments  to  Base  and 
Built-in  Changes 

2.414 

0 

2.414 

0 

0 

51.727 

6.043 

62 

0 
0 
0 

0 

0 

57.832 

(114) 

21.428 

471 

746 

(114) 
0 

22.174 
471 

0 

0 

13.371 

1.437 

600 

2.429 

0 

17.837 

14.516 

0 

14.516 

125,572 

411 

50 

0 

126.033 

(4.600) 

0 

(4.600) 

33 

3,944 

33 

3.944 

8.714 

0 

8.714 

(61) 

251.093 

33 

420 

8.390 

0 

(3.800) 

0 

3.536 

0 
(2» 

420 
259.219 

FY  1995  Base  Level 

.     ...        .;..;■      .    ■-  .  ■:■..;■:■:■..■    ■    ■  ■■:    .  ■.  ■:  ■:      ::,:■■:■.-.-.  ■:-.-.  ■. ;■ -.     ■.■■-.-..■ 

FY  1995  Propam  Chances 

25. 278 
69 

2.407.093 
6.639 

1.298 

288.390 

0 

73.295 

23 

89.536 

26.599 

2.858.314 

69 

6.639 

Judicial  Officers 

—  Magistrate  Judges  and  aiaff 

—  Recalled  Bankruptcy  Judges  and  staff 
Court  Personnel  and  Programs: 

—  Bankruptcy  Adniinistrators 

—  Law  clerk  positions 

—  Libraries 

—  Staff  and  Preargumeni  Conference  Attorneys 

—  Clerks'  Offices 

—  Probation  and  Pretrial  Services 

—  Administrative  positions 

—  New  Defender  Organizations 

—  Court  Security  Officers 

—  Court  Security  Oversight  Position* 

—  Orientation,  Education.  &  Training 
for  Court  Personnel 

—  Automation  and  Technology  Support 

—  On- Line  Legislative  Tracking 

—  Funding  for  farilitk*  (tenant  alterations) 

—  Increased  number  of  juror  days 

—  Reduction  in  Vacancy  Rale 

—  Program- Related  Contracts 
Subtotal.  FY  1995  Program  Changes 

,                      ■...■..-:■.  ■     .        ......         ■             ■.■■■..        ■ 

Total  increases  reojuested,  FY  1995 

1,376 
320 

0 
0 

1.376 
320 

no 

0 

110 

1 

49 

1 

49 

21 

1.363 

21 

1.363 

312 

8.242 

312 

8.242 

584 

26.086 

584 

26.086 

0 

0 

0 

1.893 

0 

1.893 

7.703 

0 

7.703 

293 

0 
0 

293 
0 

15.415 

0 

15.415 

0 

0 

10.000 

0 

10.000 

776 

0 

776 

0 

0 

0 

0 

917 
926 

69.600 
320.693 

0 
33 

1.893 

10.283 

0 

0 

776 
(3.024 

0 

7.996 

987 

W.265 

1        0 

11.532 

959 

339.484 

FY  1995  Budget  Rconcat 

26.265 

2.476.693 

1.298 

290.2S3 

0 

74,071 

23 

97.532 

27.586 

2.938.579  | 

13 
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Summary  of  Requested  Change* 


Adrnxmatrsiive 
Office  of  the 
U.S.  Courts 

Federal 

Judicial 
Ccasor 

Psymoatto 

Judiciary 

Trust  Funds 

U  S.  Sraateaeiaaj 

TotnL 

the 
Judiciary 

Pen. 

Aroonnt 
($000) 

Pos. 

Arnorsst 
(S00O) 

Pos. 

Amount 
(WOO) 

Pos. 

Amount 
(1000) 

Pos. 

Amount 
(8)000) 

FY  1993  Obligations 

FY  1994  Appropriation                 .-»»»-;.««»« 

FY  1 995  AdjiMlmcnla  to  Bus  ad  Bmh-m  Changes 

674 
679 

45.100 
44.900 

(1.905) 

162 

162 

17.S00 
U.aso 

0 
0 

1.520        108 
20.545        108 

1.650 

8.466 

(242) 

28.414 
28.128 

0 

2.510.049 
2.741.206 

0 

(SOS) 

Transfer  of  ip«cc  rental  psymenls 
Tniufer  of  funds/ positions 
Reduction  la  buo  due  la  carryforward 
Judicial  OtBccri 
—  Pay  Co*  Adjustments 

(3) 

(249) 

0) 

0 

0 
0 

(12.850) 
4.396 

—  Judgeship  vacancies  and  serdof  judges 

—  ArttUlslization  of  jud-  officers  funded  in  FY  1994 

—  Increases  for  Jud.  Officers  Retirement  Fund 

—  Increases  for  Jud.  Survivors  Annuities  Fund 

—  Increases  for  Court  of  Federal  Claims  Judges 

Retirement  Fund 
Court  Personnel 

—  Psy  Cost  Adjustments 

—  Anoualizatioo  of  new  FY  1994  positions 
Other  Changes 

—  General  administrative  expenses 

—  Msr*eoaiK«"f  •»■»'«««' of  FTEs 

S3 

14.945 

0 

2.414 

1.000 

0 

1.000 

2.858 

672 

13.100 
30 

453 

0 
0 
0 

13.800 

30 

63.714 

(114) 
0 

22.300 
471 

1.938 

0 

1.936 

—  Increases  in  contract  rates  and  charges  for 
services,  supplies,  equip.  4  other  court  needs 

—  Court  sutomsuon-rclsled  incrcsscs 

—  Space-related  increases 

—  Reduction  for  non-recurring  capcanea 

—  Increased  number  of  repmnm linns 

—  increased  number  of  panel  attorney  hours 

—  Increased  transcript  costs 

Subtotal.  FY  1995  Adjustments  to  Bass  and 
Built-in  Changes 

192 

211 

0 

18.643 

0 

14.516 

0 

126.643 

(2) 

(4.722) 

33 

3.944 

0 

8.714 

676 

2.634 
47.754 

0 
162 

mvMCwcv 

376 

svsvMMBMK 
1«  «2« 

::■:■;■;■;•..■>:■  :■.:■-■: 

0 
0 

noeMv-M-q 

14.630 

manrSRMn 

35.375 

0 

106 

211 

MM&ffRMm 

8.679 

0 
(33) 

MfWMMffi 

2t.0M 

wx-v:-:  :->:■».■ 

69 

420 

2*0.316 
3.021.524 

«*X%-W«vvO0v*«* 

6.639 

FY  1995  Base  Level 

FY  1995  Proaram  Changes 

Judicial  Officers 

—  Magistrate  Judges  and  staff 

—  Recalled  Bankruptcy  Judges  and  staff 
Court  Personnel  and  Programs. 

—  Bankruptcy  Administrators 

—  Law  clerk  positions 

—  Libraries 

—  Staff  and  Presrgumcot  Con/e  rente  Attorney  s 

—  Clerks'  Offices 

—  Probation  snd  Pretrial  Services 

—  Administrative  positions 

—  New  Defender  Organizations 

—  Court  Security  Officers 

—  Court  Security  Oversight  Positions 

—  Orientation.  Fdnrstinn,  *t  T  raining 

for  Court  Personnel 

—  Aatnmslion  sod  Technology  Support 

—  On;  1  its  Legislative  Tracking 

_   Punning  for  facilities  (tenant  alterations) 

—  Increased  dumber  of  juror  days 

—  Reorsrtinn  in  Vacancy  Bale 

—  Program  ablated  Contracts 
Subtotal.  FY  1995  Program  Changes 

Total  iss.rr.srs  irprlrl.  FY  W9S 

FY  1995  Budget  Request  " 

0 
0 

1.376 
320 

13 

1.022 

2 

101 

21 

1.363 

316 

8,409 

564 

26.0*6 

I 

64 

0 

1.(93 

0 

7.703 

1 

911 

0 

293 

911 

0 

15.415 

0 

17 

0 

10.000 

0 

776 

0 

1.070 

0 

1,070 

521 

0 

521 

0 

(31 

"'676 

1.070 

««v«*i«WvW 

5.904 

1 
1 

161 

911 

I.2S9 

19,739 

0 

■■A-.- V.- 

0 

0 
14.630 

""35T375 

0 
0 

~106 

521 

■  UIBIMWMIIS 

732 

'  "9.20b 

1.007 

■-■>:■  :■:■>;■:  :■:-:■:- 

974 
29.102 

83.979 

.:■:....■-»:■:•:  ■:■*»:■::■:-:-: 

364.295 
l"  3^05.503 

14 


86 


FISCAL  YEAR  1995 

BUDGET  REQUEST 

SUMMARIES  BY 

APPROPRIATION 
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SUPREME  COURT  OF  THE  UNITED  STATES 
Salaries  and  Expenses 

The  Supreme  Court  of  the  United  Stales  is  the  highest  court  in  the  country.  It  is  the  only  constitutionally 
indispensable  court  in  the  Federal  court  system.  The  jurisdiction  of  the  Supreme  Court  is  spelled  out  in  the 
Constitution  and  allotted  by  Congress.  This  appropriation  provides  the  salaries  and  expenses  necessary  for  the 
Court's  operations. 


Funding  Summary 

FY  1993  Obligations 

FY  1994  Appropriation 

FY  1995  Adjustments  to  Base  and 
Built-in  Changes  (see  page  12)  ... 

FY  1995  Base  Level   

FY  1995  Program  Changes 

FY  1995  Budget  Request    


Positions 

Amount 

($ooo> 

320 

22,096 

320 

23,000 

0 

1.323 

320 

24,323 

Q 

0 

320 

24,323 

15 
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SUPREME  COURT  OF  THE  UNITED  STATES 

Care  of  the  Building  and  Grounds 

The  Care  of  the  Building  and  Grounds  appropriation  funds  improvements,  maintenance,  repairs,  equipment, 
supplies,  and  materials  for  the  Supreme  Court  building  and  adjacent  outside  areas. 


Funding  Summary  Amount 

Positions  ($0001 

FY  1993  Obligations 33  3407 

FY  1994  Appropriation 33  2  850 

FY  1995  Adjustments  to  Base  and 

Built-in  Changes  (see  page  12) 0  230 

FY  1995  Base  Level    33  308O 

FY  1995  Program  Changes 0  0 

FY  1995  Budget  Request    33  3,080 


16 
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U.S.  Supreme  Court 

Comparative  Summary  of  Obligations  by  Object  Classification 
(S000) 


1993 

1994 

1995 

Actual 

Eftimitc 

flsjjsjaaxt 

Personnel  services  and  benefits 

1 1     Pereormcl  compensation: 

Pull-time  permanent 

14.159 

14.945 

15.613 

Other  than  full-time  permanent 

929 

967 

1.006 

Other  peiionncl  compensation 

172 

111 

210 

Special  personnel  services  payments 

0 

0 

0 

Total  personnel  compensation 

15.260 

16.093 

16.S29 

12     Personnel  benefits 

3.100 

3.632 

4,276 

13     Bene  fits  for  former  personnel 

27 

27 

27 

Total  personnel  services  and  benefits 

18.387 

19,752 

21.132 

Contractual  services  and  supplies 

21    Travel  and  transportation  of  persona 

134 

120 

123 

22    Transportation  of  things 

13 

15 

15 

23     Rental  Payments  to  OSA 

0 

0 

0 

23    Rental  payments  to  others 

134 

130 

0 

23    Communications,  utilities  and  miscellaneous  charges 

1.0S7 

1.054 

1.164 

24    Printing  and  reproduction 

576 

576 

576 

25    Other  services 

2.226 

2.227 

1.700 

26    Supplies  and  material* 

469 

628 

645 

Total  contractual  services  and  supplies 

4.609 

4.750 

4.223 

Acqmouoa  of  capital  assets 

3 1     Equipment 

2.495 

1.920 

2.036 

32     Lands  and  Structures 

11 

12 

12 

Total  acquisition  of  capital  assets 

2.506 

1.932 

2.048 

Grams  and  fixed  charges 

41     Orants.  subsidies, and  contributions 

0 

0 

0 

42    Insurance  claims  and  mdemnities 

I 

0 

0 

Total  grants  and  fixed  charges 

1 

0 

0 

Total  obligations 

25.503 

26.434 

27.403 

Leas:  Reimbursements 

0 

0 

0 

Direct  obligations 

25.503 

26,434 

27.403 

Recovery  of  prior  year  obtigationa 

0 

0 

0 

Unobligated  balance,  start -of- year 

(879) 

(5S4) 

0 

Unobligated  balance,  end-of-year 

5(4 

0 

0 

Uoobiigated  balance  expiring 

391 

0 

0 

Budget  authority 

25.606 

25.850 

27.403 

Less:   Net  Transfers 

0 

0 

0 

Special  Pund 

0 

0 

0 

Appropriation,  Definite 

25.606 

25.850 

27.403 

RELATIONSHIP  OF  OBLIGATIONS  TO  OUTLAYS 

Obligated  balance,  start-of-year 

7.236 

7,189 

7.474 

Obligated  balance,  end  -of-year 

(7.190) 

(7.474) 

(7.988) 

Adjustments  in  expired  accounu 

(1.546) 

0 

0 

OUTLAYS 

24.003 

26.149 

26.889 

17 
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U.S.  COURT  OF  APPEALS  FOR  THE  FEDERAL  CIRCUIT 

Salaries  and  Expenses 

The  VS.  Court  of  Appeals  for  the  Federal  Circuit  has  exclusive  jurisdiction  over  numerous  specific  Federal 
appeals  cases,  as  set  out  in  statute.  This  appropriation  provides  for  the  salaries  and  expenses  necessary  for  the 
Court's  operations. 


Funding  Summary 

FY  1993  Obligations 

FY  1994  Appropriation 

FY  1995  Adjustments  to  Base  and 

Built-in  Changes  (see  page  12) 

FY  1995  Base  Level    

FY  1995  Program  Changes  (see  below) 

FY  1995  Budget  Request    

Program  Changes 

Legislative  Tracking    

This  amount  would  fund  access  to  an  on-line  legislative 
tracking  system.   This  service  is  necessary  for  providing 
judges  with  fast,  accurate,  and  reliable  information  on 
pending  and  enacted  legislation. 

Additional  Personnel 

This  amount  would  fund  13  law  clerks,  4  clerical  positions, 
1  assistant  librarian,  and  1  systems  manager.   Without 
these  positions,  the  Court  would  be  unable  to  handle 
effectively  its  workload. 


Positions 

Amount 
r$000) 

105 

11,649 

113 

12,900 

0) 

526 

HI 

13,426 

19 

1,212 

130 

14,638 

Positions 

Amount 
($000> 

0 

17 

19 


1,195 


18 
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U.S.  Court  of  Appeal!  for  the  Federal  Circuit 
Comparative  Summary  of  Obligation*  by  Object  Classification 
(JO00) 


1993 
Aetna! 

1994 
Estimate 

1995 

Personnel  services  snd  benefits 
1 1     Personnel  compensation: 

Pull-time  permanent 

S.7V2 

6.704 

7.720 

Other  thsn  full-time  permanent 

0 

0 

0 

Other  personnel  compensation 

0 

0 

0 

Special  personnel  services  payments 

0 

0 

0 

Total  personnel  compensation 

S.792 

6,704 

7,720 

12    Personnel  benefits 

707 

1.012 

1.390 

13    Benefits  for  former  personnel 

0 

0 

0 

Total  personnel  services  and  benefits 

6.499 

7.716 

9,110 

Contractual  services  and  sappues 

21    Travel  and  transportation  of  persons 

23 

32 

53 

22    Transportation  of  things 

0 

2 

2 

23    Rental  Psymeuu  to  OSA 

3.44S 

3.777 

3.832 

23    Rental  payments  to  others 

0 

0 

0 

23    Communicstions.  utilities  and  miscellaneous  charges 

102 

170 

219 

24    Printing  and  reproduction 

38 

47 

48 

25    Other  services 

817 

469 

480 

26    Supplies  and  materials 

76 

a 

72 

Total  contractual  services  and  supplies 

4.501 

4.577 

4.706 

Aronisirinn  of  capital  assets 

31     Equipment 

649 

607 

822 

32    Lands  and  Structures 

0 

0 

0 

Total  acquisition  o(  capital  assets 

649 

607 

822 

Grants  snd  fixed  charges 

41    Grants,  subsidies, snd  contributions 

0 

0 

0 

42    hMBPaaafln  claims  and  indemnities 

0 

0 

0 

Total  grants  and  fixed  charges 

0 

0 

0 

Total  obligations 

11.649 

12.900 

14,638 

1  rss*  Reimbursements 

0 

0 

0 

Direct  obligations 

11.649 

12.900 

14.638 

Recovery  of  prior  year  obligations 

0 

0 

0 

Unobligated  balance,  start-of-year 

0 

0 

0 

Unobligated  balance,  end-of-year 

0 

0 

0 

Unobligated  balance  expiring 

17 

0 

0 

Budget  aiillsaity 

11.666 

12.900 

14.638 

Less:   Net  Transfers 

(112) 

0 

0 

Special  Fund 
Appropriation,  Definite 

0 
11.554 

0 
12.900 

0 
14.638 

RELATIONSHIP  OP  OBLIGATIONS  TO  OUTLAYS 

Obligated  balance,  start-of-year 
Obligated  balance,  end-of-year 

Adjustments  in  expired  accounts 

2.379 

0.632) 

(«13) 

1.632 

(2.533) 

0 

2,533 

(2.993) 

0 

OUTLAYS 

11.583 

11.999 

14.178 

19 
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U.S.  COURT  OF  INTERNATIONAL  TRADE 

Salaries  and  Expenses 

The  VS.  Court  of  International  Trade  is  the  successor  to  the  former  United  States  Customs  Court  The  Court 
has  original  and  exclusive  jurisdiction  over  civil  actions  against  the  United  States  or  its  agencies  and  officers, 
and  certain  civil  actions  brought  by  the  United  States,  arising  out  of  import  transactions  and  Federal  statutes 
affecting  international  trade.  This  appropriation  provides  the  salaries  and  expenses  necessary  for  the  Court's 
operations. 


Funding  Summary 

FY  1993  Obligations 

FY  1994  Appropriation 

FY  199S  Adjustments  to  Base  and 
Built-in  Changes  (seepage  12) 

FY  1995  Base  Level    

FY  1995  Program  Changes 

FY  1995  Budget  Request    


Amount 

Positions 

rsoom 

86 

10,102 

86 

11,000 

0 

765 

86 

11,765 

0 

0 

86 

11,765 

20 
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U.S.  Court  of  International  Trade 
Comparative  Summaiy  of  Obligations  by  Object  Classification 
(SOW) 


1993 
Hi  111 

1994 

Pitimrtw 

1995 

BatJmate 

Personnel  services  and  bcncfiti 
1 1     Personnel  compensation: 

Full-time  permanent 

3.708 

4.534 

4,645 

Other  than  full-time  permanent 

0 

0 

0 

Other  personnel  compensation 

0 

0 

0 

Special  personnel  services  payments 

0 

0 

0 

Total  personnel  compensation 

3.70$ 

4.S34 

4.645 

12     Personnel  benefits 

480 

131 

881 

13    Benefits  for  former  personnel 

0 

0 

0 

Total  personnel  servicei  and  benefits 

4.188 

5,365 

5.526 

Contractual  services  and  supplies 

21    Travel  and  transportation  of  persons 

21 

30 

31 

22    Transportation  of  things 

10 

12 

13 

23    Rental  Payments  to  OS  A 

5,131 

4.736 

5.291 

23     Rental  payments  to  others 

0 

0 

0 

23    Communications.  KfllBBi  and  miscellaneous  charges 

112 

173 

190 

24    Printing  and  reproduction 

S 

27 

28 

25    Other  services 

320 

307 

313 

26    Supplies  and  material! 

66 

64 

66 

Total  contractual  services  and  supplies 

5.665 

5.349 

5.932 

Acquisition  of  capital  assets 

31     EtrtupcQcnt 

249 

286 

307 

32    Lands  and  Structure* 

0 

0 

0 

Total  acouisition  of  capital  assets 

249 

286 

307 

Oranta  and  fixed  charges 

41     Grant*,  nibaidica.and  contributions 

0 

0 

0 

42    Insurance  claims  and  indemnities 

0 

0 

0 

Total  grants  and  fixed  charges 

0 

0 

0 

Total  oWigationa 

10.102 

11.000 

11.765 

Less:  ReuTibaraernerua 

0 

0 

0 

Direct  obligation* 

10.102 

11.000 

11.765 

Recovery  of  prior  year  obligations 

0 

0 

0 

Unobligated  balance,  start  of  year 

0 

0 

0 

Unobligated  balance,  end-of-year 

0 

0 

0 

rii  inn  nil  i    |iia 

243 

0 

0 

Budget  authority 

10.343 

11,000 

11,765 

Less:  Net  Transfers 

0 

0 

0 

Special  Fund 
AppgutaruHion,  Definite 

0 
10.345 

0 
11.000 

0 

11.765 

RELATIONSHIP  OP  OBUO ATKJNS  TO  OUTLAYS 
Obligated  balance,  «art-of-year 
Obligated  balance,  end-of-year 

A <Jjiutmeou  in  expired  account* 

67 
(1.555) 

786 

1,555 

(949) 

0 

949 

(961) 

0 

OUTLAYS 

9,400 

11.606 

11.753 

21 
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COURTS  OF  APPEALS,  DISTRICT  COURTS,  AND  OTHER 

JUDICIAL  SERVICES 

Salaries  and  Expenses 

The  Salaries  and  Expenses  account  funds  the  salaries  and  benefits  of  judges  and  supporting  personnel  and  all 
operating  expenses  of  the  United  States  Courts  of  Appeals,  District  Courts,  Bankruptcy  Courts,  and  Court  of 
Federal  Claims    This  account  also  includes  the  salaries  and  expenses  of  Probation  and  Pretrial  Services 
Offices. 


Funding  Summary 

FY  1993  Obligations 

FY  1994  Appropriation 

FY  1995  Adjustments  to  Base  and 
Built-in  Changes  (seepage  13) 

FY  1995  Base  Level    

FY  1995  Program  Changes  (see  below) 

FY  1995  Budget  Request    


Program  Changes 


Judicial  Officers 


69 


Of  the  total  amount,  $6,639  would  fund  the  costs  of  12  new 
magistrate  judge  positions  and  the  conversion  of  2  positions  to 
full-time  ($1,603),  55  associated  support  staff  positions  ($1,781), 
and  related  expenses  ($3,255).  These  positions  are  needed  to 
help  Article  III  judges  handle  the  large  volume  of  civil  and 
criminal  cases  facing  the  courts. 

The  remaining  $1,376  would  fund  6  recalled  bankruptcy  judge 
staff  years  and  associated  support  positions.  These  positions  are 
needed  to  manage  the  pressing  caseload  facing  certain  districts. 


Amount 

Positions 

r$oom 

25,865 

1,980,093 

25,339 

2,156,000 

im 

251.093 

25,278 

2,407,093 

987 

69.600 

26,265 

2,476,693 

Amount 

Positions 

r$(xx» 

8,015 


22 
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Program  Changes  Amount 

Positions  ($000) 

Bankruptcy  Administrators    0  320 

This  amount  would  add  4  temporary  positions  to 
significantly  understaffed  bankruptcy  administrator  offices, 
which  perform  estate  administration  and  trustee  oversight 
functions  in  bankruptcy  cases.   These  offices  would  be 
unable  to  perform  effectively  their  required  duties  without 
these  additional  positions. 

Temporary  Bankruptcy  Law  Clerks    0  110 

These  resources  would  fund  3  temporary  law  clerks  to 
provide  relief  in  those  bankruptcy  courts  with  the  heaviest 
caseloads.   Judges'  ability  to  handle  cases  in  a  timely 
manner  would  be  hampered  without  these  resources. 

Libraries    1  49 

This  amount  would  fund  1  additional  position  in  a 
seriously  understaffed  library.   Adequately  staffed  libraries 
are  critical  for  providing  effective  research  support  to  the 
courts. 

Staff  and  Preargument  Conference  Attorneys 21  1,363 

This  would  fund  17  staff  attorney  positions  ($1,113)  and  4 
preargument  conference  attorneys  ($250)  to  handle  workload 
increases.   Staff  attorneys  help  appellate  judges  dispose  of  cases 
more  quickly,  preargument  attorneys  promote  settlement  or 
withdrawal  of  appeals  without  court  action.   Without  these 
positions,  judges'  workload  would  grow,  increasing  the  length  of 
time  to  dispose  of  cases  and  creating  further  backlogs. 

Clerks'  Offices   312  8,242 

This  amount  would  fund  new  deputy  clerk  and  related  support 
positions:   66  in  Courts  of  Appeals  ($2,215)  and  493  in  District 
Courts  ($16,583).  A  decrease  of  247  positions  is  included  for 
Bankruptcy  Courts  (-$10,986).  This  would  staff  these  offices  at 
86%  of  full  requirements. 


23 
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Program  Changes  Amount 

Positions  ($000) 

Clerks'  Offices  -  Continued 

In  addition,  this  amount  would  provide  resources  for  programs 
aimed  at  reducing  the  costs  and  delays  of  civil  caseload,  as 
required  by  the  Civil  Justice  Reform  Act  ($430). 

Probation  and  Pretrial  Services    584  26,086 

This  amount  would  fund  584  new  positions  ($25,486).  This 
would  raise  staffing  to  86%  of  full  requirements. 

Further,  funding  is  included  for  the  purchase  and  operation  of 
385  cellular  telephones  ($600).   Cellular  telephones  significantly 
enhance  officer  safety  and  effectiveness  during  field  visits  to 
offenders  under  supervision. 

Automation  and  Technology  Support 0  15,415 

This  amount  would  continue  current  efforts  to  deliver  proven 
automated  systems  to  the  courts  ($13,993)  and  to  continue 
installation  of  the  data  communications  network  in  the  courts. 
These  systems  are  critical  for  handling  workload  more  efficiently 
and  effectively.   In  addition,  this  amount  includes  funds  to  cover 
the  increased  costs  of  telecommunications  services  ($1,422). 
Without  these  funds,  current  levels  of  commercial  long  distance 
and  FTS  intercity  services  could  not  be  maintained 

Funding  for  Facilities    0  10,000 

This  amount  would  fund  a  number  of  building  alterations 
projects  which  are  needed  to  make  adequate  space  available  for 
the  performance  of  judicial  duties  and  functions. 


24 
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Salaries  nsjd  Bl  P*aaaaa1 
Comparative  Siimmary  of  Obligations  by  Object  Classification 
0000) 


1993 

Actual 

1994 

Bbbbbbbbbbbbbsbs1 

1995 

Batsman) 

Personnel  services  and  benefits 
11    Pcnoonc!  aoaan— Haas 

Full-time  permanent 

952,111 

1,021.593 

1.107.630 

Other  than  full-time  permanent 

104.372 

111,997 

111.997 

Other  personnel  compenaarion 

1,127 

1.183 

1.1*3 

Special  personnel  services  payments 

31,02* 

55.172 

35.172 

Total  personnel  compensation 

1.10»,63» 

1.189.945 

1.275. 9*2 

12    Personnel  benefits 

225,590 

263.085 

295,817 

13    Benefits  for  former  personnel 

934 

1.200 

1.200 

Total  personnel  services  and  benefits 

1,335.162 

1.454.230 

1.572,999 

Contractual  services  and  supplies 

21    Travel  and  transportation  of  persons 

24.074 

25.082 

26,408 

22    Transportation  of  things 

2,577 

2.375 

2,467 

23    Rental  Payments  to  GSA 

366.235 

436.069 

521.674 

23    Rental  payments  to  others 

1.437 

1.492 

21.755 

23    Communications,  utilities  and  miscellaneous  charges 

64,926 

69.037 

77.060 

24    Printing  and  reproduction 

9.425 

9.872 

10.014 

25    Other  services 

173.386 

229,997 

195.321 

26    Supplies  and  materials 

Total  contractual  services  and  supplies 

9.965 
652.025 

10.370 
784,294 

15.496 
870,195 

Acquisition  of  capital  assets 

31     Equipment 

36,94* 

75.131 

126.4*4 

32    Lands  and  Structures 

0 

0 

0 

Total  acouiaition  of  capital  assets 

36.948 

75,131 

126.4*4 

Orantsand  fixed  charges 

41    Grants,  subsidies.and  contributions 

0 

0 

0 

42    Insurance  claims  and  indemnities 

32 

83 

M 

Total  grants  and  fixed  charges 

32 

S3 

ts 

Total  obligations 

2.024,167 

2,313,738 

2.569.763 

Less:  Reimbursements 

(44.074) 

(119.319) 

(86.870) 

Direct  obligations 

1.980.093 

2.194,419 

2.482.893 

Recovery  of  prior  year  obligations 

0 

0 

0 

Unobligated  balance,  atart-of-year 

(25.185) 

(32.588) 

(500) 

Unobligated  balance,  end-of-year 

32.588 

500 

500 

Unobligated  balance  expiring 

0 

0 

0 

Budget  authority 

1.987.496 

2.162.331 

2,4*2.893 

Less:   Net  Transfers 

(96) 

(131) 

0 

Special  Fund 
Appropriation,  Definite 

(8.400) 
1.979,000 

(6.200) 
2.156.000 

(6.200) 
2,476.693 

RELATIONSHIP  OP  OBUO A T10NS  TO  OUTLAYS 
Obligated  balance,  itart-of-ycar 
Obligated  balance,  end-of-year 
Adjustments  m  expired  accounts 

288,193 

(201.851) 

0 

201.851 

(219.588) 

0 

219.588 

(299,515) 

0 

OUTLAYS 

2.066.435 

2.176,682 

2.402.966 

26 
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COURTS  OF  APPEALS,  DISTRICT  COURTS,  AND 
OTHER  JUDICIAL  SERVICES 

Defender  Services 

The  Defender  Services  program  provides  representation  for  persons  financially  unable  to  obtain  adequate 
counsel  in  Federal  criminal  and  certain  related  proceedings.  This  appropriation  includes  funding  for  the 
compensation  and  expenses  of  court-appointed  counsel  and  persons  providing  investigative  and  expert  services. 
It  also  provides  funding  for  the  operation  of  Federal  defender  organizations. 


Funding  Summary 

FY  1993  Obligations 

FY  1994  Appropriation 

FY  1995  Adjustments  to  Base  and 

Built-in  Changes  (see  page  13) 

FY  1995  Base  Level    

FY  1995  Program  Changes  (see  below) 

FY  1995  Budget  Request    

Program  Changes 

New  Defender  Organizations 

This  amount  would  fund  the  start-up  costs  of  3  new  Federal 
public  defender  organizations,  3  new  Community  Defender 
Organizations,  and  1  new  Death  Penalty  Resource  Center.  The 
funding  requested  for  panel  attorney  activity  has  been  reduced 
accordingly,  in  anticipation  of  a  shift  of  cases  to  defender 
organizations. 


Amount 

Positions 

r$ooo^ 

1,038 

251,621 

1,265 

280,000 

33 

8,390 

1,298 

288,390 

0 

1,893 

1,298 

290,283 

Amount 

Positions 

($000^ 

1,893 


27 


100 


28 
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Defender  Services 
Comparative  Summary  of  Obligation*  by  Object  Qasnrkation 
0000) 


1993 
Actual 

1994 
Banxoate 

1995 
BaaaafJi 

PcxawnucJ  HfTices  and  bcBButs 
11     PenooDcl  compenutiaa: 

p\llJ-  l"i»*   p^  i  inarw^nl 

47.636 

58.638 

62.134 

Other  ******  1**11— ajaaa  i**"*""*****' 

0 

0 

0 

Other  penoaod  compeniauon 

0 

0 

0 

Special  penaanel  acrvicea  paymenu 

0 

0 

0 

TouJ  personnel  corapenulion 

47.636 

58.658 

62,134 

12    Peraonncl  bcncliu 

11,617 

13.983 

15.283 

13    Bcncfiu  for  former  pe  normc  1 

0 

0 

0 

TouJ  personnel  acrvicea  and  benefit! 

S9.2S3 

72,641 

77,417 

Ortm4ml  ■civiucs  and  wtppjjcc 

21    Travel  tod  transportation  of  persons 

3,083 

3.520 

3,832 

22    Transportation  of  things 

S3 

78 

80 

23    Reaul  Paymenu  to  OSA 

6.25« 

9,532 

9.837 

23    Reaul  paymenu  to  athco 

65 

0 

0 

23    ■"***— ***»*— *«-  ■**!*»*•  atflamst  Md  triT,'**''*anr"iTi  charges 

2.199 

2,260 

2,326 

24    Pruning  and  reproduction 

14 

182 

195 

25    Other  acrvicea 

135.686 

143,058 

155.158 

26    Supplies  and  materials 

738 

742 

792 

Total  contractual  acrvicea  and  supplies 

148.166 

159.372 

172.220 

Artanaitinr  of  capital  aaacU 

31     Eqnrnrnrnl 

4479 

6.123 

4.040 

32    Land*  and  Structure* 

0 

0 

0 

Total  acquisition  of  capital  aaaeU 

4.579 

6.123 

4,040 

Grants  and  Hied  charge* 

41     Oram*,  subsidics.and  contributions 

39.623 

48.139 

51.331 

42     Injurance  claima  Hal  indemnities 

0 

0 

0 

Toul  Ktarda  and  fixed  charges 

39.623 

48.139 

51.331 

Total  ohUcationa 

251.621 

286.275 

305.008 

Leaa:  atan-XOTaoenU 

0 

0 

0 

Direct  oMigalwais 

251.621 

286.275 

305.008 

Recovery  of  prior  year  ohligariont 

(2.500) 

0 

0 

Unobligated  balance,  suit-of-ycar 

0 

(21.000) 

(14.725) 

Unobiigaled  balance,  ead-af-ycar 

21.000 

14,725 

0 

nanMHHiilliiliiin  imlrTu 

0 

0 

0 

Budget  aothorily 

270.121 

280.000 

290,283 

Leaa:   Nei  Transfers 

0 

0 

0 

Special  Fund 
Anpwjpri  afion ,  Definite 

0 
270.121 

0 
280,000 

0 
290.283 

RELATTQISSHIP  OP  OBLIGATIONS  TO  OUTLAYS 
Obligated  balance,  start-of-year 
Obligated  balance,  end-of-year 
Adjuatmenu  in  expired  accounts 

11,910 

(12,184) 

(2.500) 

12.184 

(13.932) 

0 

13.932 

(28.888) 

0 

OUTLAYS 

248.847 

284,527 

290.052 

29 
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COURTS  OF  APPEALS,  DISTRICT  COURTS,  AND  OTHER 
JUDICIAL  SERVICES 

Fees  of  Jurors  and  Commissioners 

The  Fees  of  Jurors  and  Commissioners  appropriation  provides  for  the  statutory  fees  and  allowances  of  grand 
and  petit  jurors  and  for  the  compensation  of  land  commissioners. 

Funding  Summary  Amount 

Positions  ($000^ 

FY  1993  Obligations 0  69,920 

FY  1994  Appropriation 0  77,095 

FY  1995  Adjustments  to  Base  and 

Built-in  Changes  (seepage  13) 0  (3.800) 

FY  1995  Base  Level    0  73,295 

FY  1995  Program  Changes  (see  below) 0  776 

FY  1995  Budget  Request    0  74,071 

Program  Changes  Amount 

Positions  ($000) 

Increase  in  Juror  Usage 0  776 

This  amount  will  fund  the  projected  increase  in  juror 
usage  in  fiscal  year  1995.   Jury  activity  is  expected  to 
increase  by  800  days,  from  50,700  in  fiscal  year  1994  to 
51,500  in  fiscal  year  1995. 


30 
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Foes  of  jurore  tod 
Comparative  Summary  of  Obligation!  by  Object 
WOO) 


1993 

1994 

1995 

Actaal 

■tfaafj 

Bstaaato 

Penoooct  •ciric**  nd  bcnexlti 

IX    Panooacl  c<wnpwmtiflii* 

MMm  pnrnnernt 

0 

0 

0 

Mar  *•»  M-tom  pnaot 

10 

m 

179 

Otar  pmmmdI  ooavaaatke 

0 

0 

0 

Spocral  pcraocnei  service*  paymcati 

44.286 

49.617 

49.327 

Toul  pcraocac  t  cowpnmtiop 

44.3S6 

♦8.833 

49.706 

12    Portonnel  benefit! 

S 

17 

17 

U    BwrlHi  far  fcMMT  poraoanel 

0 

S 

g 

Totti  DWBOOBSl  tUVicU  and  bOBCfltt 

44.361 

46.852 

49.723 

CoBCJacOXU  IBTV«CC0  IBB  ■Wjytjtt 

21    Travel  tad  txajuportattoo  of  pciBaaa 

a.m 

25.568 

26.024 

22    TraaapofUtioo,  of  thiatt 

0 

0 

0 

23    ReaUJ  Piymem«  u»  OSA 

0 

0 

0 

23    ftoaul  payaunti  to  otfcon 

0 

0 

0 

23    CwiiniiMirihnni,  arililiw  —J  mitcolitacfflM  chaiyo 

1.024 

1.000 

1,018 

24    Prisjnsg  >ad  reproduction 

0 

0 

0 

2S    "****  nMVtcaa 

•94 

1.050 

1.070 

26    Soopik*  cod  outcfiil* 

«a 

as 

Of 

Total  contractual  aarvfeca  tad  fonriiea 

25.359 

28.243 

28,748 

n  ■■■nr     '  % 

31    Bqwptaom 

0 

0 

0 

32    I-anda  and  Structure* 

2 

S 

0 

Total  HMki  of  capital  aateti 

0 

0 

0 

Ck^tta  ^^  AmI^mm 

41    Otaau,  mhoidVu.aad  cuaulbttaw 

0 

0 

0 

42    bwxrmco  etatau  and  iademniuet 

o 

fi 

s 

Total  (iuu  tad  Axed  cbama 

0 

0 

0 

Total  obUcattoea 

69.920 
0 

77.093 
0 

78,471 
0 

Direct  obUgatioao 

69.920 

77,093 

78,471 

Beeovoy  o<  prior  year  obUgarkni 

0 

0 

0 

UaobUaatDd  beleace,  start  cf  year 

0 

(4.400) 

(4.400) 

UautiHaatiil  oetaace,  oa*  of  year 

4.400 

4.400 

0 

Uiillla1iHilnn«iptria« 

0 

0 

0 

Ilnb.nl  ilbmlrj 

74.320 

77.095 

74.071 

Leac  Wot  Tn— linn 

0 

0 

0 

Special  had 

0 

0 

0 

AayneriaOoa.  MMa 

74.320 

77.093 

74.071 

1ELATONSHIF  OP  oaUQATKJNS  TO  OUTLAYS 

OtUicstod  balance,  ttmt -oi-yeax 

2.2*2 

3,140 

4J06 

1»**  ■*■■«■■  ^■■■^■^•e  ^*rw/w' 

0.S4O) 

(4.306) 

(4.404) 

AMI  1      ilitoiifhiiiiLLU—H 

0 

0 

0 

OUTLAYS 

68.362 

76.629 

78,373 

32 
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COURTS  OF  APPEALS,  DISTRICT  COURTS,  AND  OTHER 
JUDICIAL  SERVICES 

Court  Security 

The  Court  Security  appropriation  funds  the  costs  of  security  and  protective  services  needed  in  Federal 
courthouses.  These  services  are  furnished  by  the  United  States  Marshals  Service. 


Funding  Summary 

FY  1993  Obligations 

FY  1994  Appropriation 

FY  1995  Adjustments  to  Base  and 

Built-in  Changes  (see  page  13) 

FY  1995  Base  Level    

FY  1995  Program  Changes  (see  below) 

FY  1995  Budget  Request    

Program  Changes 

Additional  Court  Security  Officers 

This  amount  would  fund  276  additional  court  security  officers. 
These  positions  are  needed  to  provide  adequate  security  in 
Federal  court  facilities  for  members  of  the  Judiciary  and  the 
general  public. 

Program  Oversight 

This  amount  will  fund  3  reimbursable  positions  in  the  court 
security  office  of  the  Administrative  Office  of  the  U.S.  Courts 
(AO)  to  provide  greater  program  oversight  of  the  court  security 
program.   An  AO  review  of  the  program  recommended  that  the 
Judiciary  become  more  involved  in  managing  court  security 
resources,  which  are  administered  by  the  U.S.  Marshals  Service. 


Positions 

($oom 

23 

81,191 

23 

86,000 

0 

3,536 

23 

89,536 

0 

7,996 

23 

97,532 

Amount 

Positions 

($000^ 

7,703 


293 


33 
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Court  Security 
Comparative  Summary  of  Obligations  by  Object  Classification 
($000) 


1993 

1994 

1995 

Actual 

B^fcasaJM 

EasabXDnaatO 

Personnel  SflnioM  and  benefits 

11    Personnel  compensation: 

Pull-time  pennanest 

1.065 

1.174 

1.227 

Other  than  full-time  permanent 

0 

0 

0 

Other  personnel  compensation 

0 

0 

0 

Special  personnel  services  payments 

0 

0 

0 

Total  personnel  compensation 

1.065 

1.174 

1.227 

12     Personnel  benefits 

191 

206 

215 

13     Benefits  for  former  personnel 

0 

0 

0 

Total  personnel  services  and  benefits 

1.256 

1.380 

1.442 

Contractual  services  and  supplies 

21    Travel  and  transportation  of  person* 

429 

4S0 

503 

22    Transportation  of  things 

20 

25 

26 

23    Rental  Payments  to  OSA 

1,451 

1.555 

1.842 

23    Rental  payments  to  others 

0 

0 

0 

23    Communicstions.  utilities  and  miscellaneous  charges 

108 

175 

180 

24    Printing  and  reproduction 

0 

0 

0 

25    Other  services 

73.796 

77.015 

87.983 

26    Supplies  and  materials 

82 

500 

ii* 

Total  contractual  services  snd  supplies 

75,8*6 

79,720 

91,048 

Acquisition  of  capital  assets 

31     Equipment 

4.049 

4.900 

5.042 

32    Lands  and  Structures 

0 

0 

0 

Total  acquisition  of  capital  aaaets 

4.049 

4,900 

5.042 

Oranta  and  fixed  charges 

41     Grants,  fubr.idies.and  contributions 

0 

0 

0 

42    Insurance  claima  and  Indemnities 

0 

0 

0 

Total  grants  snd  fixed  charges 

0 

0 

0 

Total  obligations 

81.191 

86.000 

97.532 

Less:  Reimbursements 

0 

0 

0 

Direct  obiigationa 

81.191 

86.000 

97.532 

Recovery  of  prior  year  obligations 

0 

0 

0 

Unobligated  balance,  start-of-year 

0 

0 

0 

Unobligated  balance,  end-of-year 

0 

0 

0 

Unobligated  balance  ermrinx 

62 

0 

0 

Budget  authority 

81.253 

86.000 

97.532 

Leas:  Net  Transfers 

0 

0 

0 

Special  Fund 

0 

0 

0 

Appropriation,  Definite 

81.253 

86.000 

97.532 

RELATIONSHIP  OP  OBUO  ATIONS  TO  OUTLAYS 

Obligated  balance,  start-of-year 

21.839 

20.256 

21.500 

Obligated  balance,  end-of-year 

(20.256) 

(21.500) 

(24.092) 

Adjustments  m  expired  arconrita 

(577) 

0 

0 

OUTLAYS 

82.197 

84.756 

94.940 

34 
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ADMINISTRATIVE  OFFICE  OF  THE  UNITED  STATES  COURTS 

Salaries  and  Expenses 

The  Administrative  Office  or  the  United  States  Courts  is  responsible  for  the  administration  of  the  Federal 
court  system.  The  principal  functions  include  financial  management,  information  management,  statistical  data 
management,  procurement  and  property  management,  work  measurement,  and  legislative  and  legal  support 
This  appropriation  funds  the  salaries  and  expenses  necessary  for  the  Office's  operations. 


Funding  Summary 

FY  1993  Obligations 

FY  1994  Appropriation 

FY  1995  Adjustments  to  Base  and 
Built-in  Changes  (see  page  14) 

FY  1995  Base  Level    

FY  1995  Program  Changes  (see  below) 

FY  1995  Budget  Request    


Program  Changes  Amount 

Positions  ($000;> 

Reduction  in  Vacancy  Rate 0  1,070 

This  amount  would  fund  16  vacant  positions.   The  AO  has 
maintained  a  hiring  freeze  for  the  past  two  years,  which  has  left 
several  critical  areas  severely  understaffed.  The  Human 
Resources,  Finance  and  Budget,  and  Court  Administration  areas 
have  been  particularly  hard  hit.   The  AO  cannot  continue 
performing  its  duties  effectively  without  additional  staffing. 


Positions 

Amount 

f$0W» 

674 

45,100 

679 

44,900 

m 

2,834 

676 

47,734 

_0 

1,070 

676 

48,804 

35 
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Administrative  Office  of  the  U.S.  Courts 
Comparative  Summary  of  Obligations  by  Object  Classification 
($000) 


1993 

1994 

1995 

Actual 

Pii—tf 

Estimate 

Personnel  services  sod  benefit* 

1 1     Personnel  compensation 

Pull  -lime  permanent 

48.493 

55.952 

60.297 

Other  tbsn  full-time  permsnenl 

713 

807 

912 

Other  personnel  compensation 

392 

65 

73 

Special  personnel  services  psymems 

0 

0 

0 

Total  personnel  compensation 

49.598 

56.124 

61.282 

12    Pel  samel  bene  fin 

9.176 

10.220 

11.695 

13    Benefits  for  former  personnel 

0 

40 

55 

Tout  personnel  services  and  benefits 

58.774 

67.084 

73.032 

Contrscnjal  set  vices  snd  supplies 

21    Travel  snd  trsnspoitstion  of  persons 

1.576 

1.499 

1.644 

22     Transportation  of  things 

76 

93 

12S 

23     Rental  Payments  to  OSA 

496 

331 

342 

23     Rental  payments  to  others 

2.502 

2.733 

0 

23     Communicstions,  utilities  snd  miscellaneous  charges 

1.120 

1.732 

2.006 

24    Printing  snd  reproduction 

HI 

136 

147 

25    Other  services 

4.541 

3.380 

3.836 

26    Supplies  snd  materials 

592 

721 

801 

Total  contractual  services  snd  supplies 

11.014 

10.625 

1.901 

Acquisition  of  capita  1  assets 

31     Equipment 

1.638 

878 

1.238 

32     Lands  and  Structures 

0 

0 

0 

Total  scquisition  of  capita]  assets 

1.638 

878 

1.238 

Grants  and  fixed  charges 

41    Orson,  subsidies. and  contributions 

0 

0 

0 

42    Insurance  claims  and  indemnities 

0 

0 

0 

Total  grants  and  fixed  charges 

0 

0 

0 

Total  obligations 

71.426 

78.587 

83.171 

Leas:  Reimbursements 

(26.326) 

(33.687) 

(34,367) 

Direct  obligations 

45.100 

44.900 

48.804 

Recovery  of  prior  year  obligations 

0 

0 

0 

Unobligsted  balance,  start-of-year 

0 

0 

0 

Uoobligatod  balance,  end-of-year 

0 

0 

0 

Unobligsted  balance  expiring 

0 

0 

0 

Budget  authority 

45.100 

44.900 

48.804 

Less:   Net  Transfers 

0 

0 

0 

Specisl  Pund 

0 

0 

0 

Appropriation,  Definite 

45.100 

44.900 

48.804 

RELATIONSHIP  OF  OBLIGATIONS  TO  OUTLAYS 

Obligated  balance,  start -of-year 

5.799 

6.613 

7.276 

Obligated  balance,  end-of-year 

(6.613) 

P.276) 

(7.925) 

Adjustments  in  expired  accounts 

(994) 

0 

0 

OUTLAYS 

43.292 

44.237 

48.155 

37 


110 


FEDERAL  JUDICIAL  CENTER 

Salaries  and  Expenses 

The  Federal  Judicial  Center  helps  improve  Federal  court  administration  through  education  for  judges  and  staff; 
research  on  operations,  procedures,  and  history,  planning  assistance;  and  promoting  relations  with  state  and 
foreign  courts. 


Funding  Summary 

FY  1993  Obligations 

FY  1994  Appropriation 

FY  1995  Adjustments  to  Base  and 
Built-in  Changes  (see  page  14) 

FY  1995  Base  Level    

FY  1995  Program  Changes  (see  below) 

FY  1995  Budget  Request    

Program  Changes 


Orientation.  Continuing  Education,  and  Training  for 
Federal  Court  Personnel 


Amount 

Positions 

rsoom 

162 

17,500 

162 

18,450 

0 

378 

162 

18,828 

1 

911 

163 

19,739 

Amount 

Positions 

($000} 

911 


In  FY  1995,  the  Center  will  orient  250  new  Federal  judges  and 
about  700  new  probation  and  pretrial  services  officers,  roughly 
twice  the  number  it  typically  orients  in  one  year.   The  Center 
requests  $844  thousand  to  help  meet  judges'  and  officers'  travel 
costs  for  orientation  and  subsequent  training  sessions,  and  $67 
thousand  to  provide  for  one  more  professional  staff  member  to 
assist  in  conducting  the  additional  programs. 
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Federal  Judicial  Center 
Comparative  Summary  of  Obligations  by  Object  Classification 
($000) 


1993 

Actual 


1994 


1995 


PusuusjbI  services  and  benefits 

11  Personnel  compensation: 

Full-time  permanent 
Other  8assj  full-time  permanent 
Other  personnel  compensation 
Special  personnel  services  payments 
Total  personnel  compensation 

12  Personnel  benefits 

13  Benefits  for  former  personnel 
Total  personnel  services  sod  benefits 

Contractual  services  and  supplies 

21  Travel  snd  transportation  of  persons 

22  Transportation  of  things 

23  Rental  Payments  to  OSA 
23    Rental  payments  to  others 

23  Communications,  utilities  and  misrrllsnroiis  charges 

24  Printing  snd  reproduction 

25  Other  services 


6.399 
925 

0 

0 

7.324 

1.703 

0 

9.027 

5.411 

72 

29 

490 

433 

107 

1.071 


7,139 

1.026 

0 

0 

8,165 

1.867 

0 

10.032 

5,053 

86 

29 

505 

545 

80 

1.006 


7,536 

1.057 

0 

0 

8,593 

2.154 

0 

10.747 

6,029 

91 

30 

0 

558 

■2 

930 


26    Supplies  snd  material! 

1.007 

871 

894 

Total  contractual  services  and  supplies 

8.620 

8,175 

8.614 

Acquisition  of  capital  assets 

31    Equipment 

1.063 

435 

448 

32    Lands  and  Structures 

0 

0 

0 

Total  acquisition  of  capital  assets 

1.063 

435 

448 

Grants  and  fixed  charges 

41    Giants,  subsidies, and  contributions 

0 

0 

0 

42    Insurance  els  tins  and  indemnities 

0 

0 

0 

Total  granu  and  fixed  charges 

0 

0 

0 

Total  obligations 

18.710 

18.642 

19,809 

I  fss*  Reimbursements 

(1.210) 

(192) 

(70) 

Direct  obligations 

17,500 

18.450 

19,739 

Recovery  of  prior  year  obligations 

0 

0 

0 

Unobligated  balance,  start-of-year 

0 

0 

0 

Unobligated  balance,  end-of-year 

0 

0 

0 

Unobligated  balance  expiring 

0 

0 

0 

Budget  authority 

17,500 

18.450 

19,739 

Leas:  Net  Transfers 

0 

0 

0 

Special  Fund 
Appropriation,  Definite 

0 
17.500 

0 
18.450 

0 
19,739 

RELATIONSHIP  OF  OBLIGATIONS  TO  OUTLAYS 
Obligated  balance,  start-of-year 
Obligated  balance,  end-of-year 

Adjustments  in  expired  accounts 

2.553 

(3.567) 

(348) 

3.567 

(4.089) 

0 

4.089 

(4,400) 

0 

OUTLAYS 

16.138 

17.928 

19.428 
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PAYMENTS  TO  JUDICIARY  TRUST  FUNDS 

The  Payment  to  Judiciary  Trust  Funds  appropriation  finances  annuity  payments  to  retired  bankruptcy  judges 
and  magistrate  judges,  U.S.  Court  of  Federal  Claims  judges,  and  spouses  and  dependent  children  of  deceased 
judicial  officers. 

Funding  Summary  Amount 

Positions  ($000) 

FY  1993  Obligations 0  8,520 

FY  1994  Appropriation 0  20,545 

FY  1995  Adjustments  to  Base  and 

Built-in  Changes  (see  page  14) Q  14,830 

FY  1995  Base  Level    0  35,375 

FY  1995  Program  Changes  . , Q  Q 

FY  1995  Budget  Request    0  35,375 
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Payment  to  J udicinry 
Comparative  Summary  of  Obligations 
($000) 


Trust  Fundi 

by  Object  Classification 


1993 

1994 

1995 

Actual 

Hftmuic 

aQfQfJLta%&a0 

Pan— d  service*  and  benefit* 

11     Personnel  compenution: 

Pull-time  permanent 

0 

0 

0 

Other  than  full-time  permanent 

0 

0 

0 

Other  peraounel  compenution 

0 

0 

0 

Special  personnel  services  payment* 

0 

0 

0 

Total  ucrionncl  compenution 

0 

0 

0 

12    Personnel  benefit* 

0 

0 

0 

13    Benefit*  for  former  personnel 

0 

0 

0 

Total  personnel  services  and  benefit* 

0 

0 

0 

Contractual  service*  and  supplies 

21    Travel  and  transportation  of  person* 

0 

0 

0 

22    Transportation  of  thing* 

0 

0 

0 

23    Rental  Payment*  to  OSA 

0 

0 

0 

23    Rental  payment*  to  others 

0 

0 

0 

23    Communications,  utilitici  and  miscellaneous  charge* 

0 

0 

0 

24    Printing  and  reproduction 

0 

0 

0 

25   .Other  services 

8,520 

20,545 

35.375 

26    Supplies  and  material* 

0 

0 

0 

Total  contractual  services  and  supplies 

8.520 

20.545 

35,375 

Acquisition  of  capital  assets 

31    Equipment 

0 

0 

0 

32    Land*  and  Structures 

0 

0 

0 

Total  acquisition  of  capital  assets 

0 

0 

0 

Oram*  and  fined  charges 

41    Omnia,  subsidiea.and  contributions 

0 

0 

0 

42    Insurance  claims  and  indemnities 

0 

0 

0 

Total  grant*  and  find  charges 

0 

0 

0 

Total  obligations 

8.520 

20.545 

35.375 

Leas:  Reimbursement* 

0 

0 

0 

Direct  obligation* 

8,520 

20.545 

35.375 

Recovery  of  prior  year  obligation* 

0 

0 

0 

Unobligated  balance,  atait-of-year 

0 

0 

0 

Unobligated  balance,  end-of-year 

0 

0 

0 

Unobligated  balance  expiring 

0 

0 

0 

Budget  authority 

8,520 

20.545 

35.375 

Leu:   Net  Transfers 

0 

0 

0 

Special  Fund 

0 

0 

0 

Appropriation,  Definite 

8.520 

20.545 

35.375 

RELATIONSHIP  OF  OBUO ATIONS  TO  OUTLAYS 

Obligated  balance,  start-of-year 

0 

0 

0 

Obligated  balance,  end-of-year 

0 

0 

0 

Adjustments  in  expired  accounts 

0 

0 

0 

OUTLAYS 

8,520 

20.545 

35.375 
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UNITED  STATES  SENTENCING  COMMISSION 

Salaries  and  Expenses 

The  United  Slates  Sentencing  Commission  establishes  sentencing  guidelines,  policies,  and  practices  for  the 
Federal  criminal  justice  system.  The  Commission  is  also  charged  with  conducting  research  related  to 
sentencing  and  developing  a  means  of  measuring  the  degree  to  which  sentencing,  penal,  and  correctional 
practices  are  effective  in  meeting  the  purposes  of  sentencing  as  set  forth  in  statute.  This  appropriation  funds 
the  necessary  expenses  of  the  Commission's  operations. 


Funding  Summary 

FY  1993  Obligations 

FY  1994  Appropriation 

FY  1995  Adjustments  to  Base  and 
Built-in  Changes  (see  page  14) 

FY  1995  Base  Level    

FY  1995  Program  Changes  (see  below) 

FY  1995  Budget  Request    

Program  Changes 


Amount 

Positions 

i$000} 

108 

8,850 

108 

8,468 

0 

211 

108 

8,679 

0 

521 

108 

9,200 

Amount 

Positions 

i$000> 

Program-Related  Contracts 


521 


This  amount  would  fund  contract  services  to  fulfill  statutory 
requirements  for  conducting  criminal  justice  research  and 
assessing  the  effectiveness  of  the  guidelines  in  achieving  the 
Sentencing  Reform  Act  purposes  of  just  punishment,  deterrence, 
incapacitation,  and  rehabilitation. 
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U.S.  Sentencing  Commission 
Comparative  Summary  of  Obligations  by  Object  Classification 
(WOO) 


1993 


1994 


1995 


Personnel  nvka  nd  brnrfits 

11  Personnel  compensation: 

Full-time  permanent 

Other  Hum  rail-time  permanent 

Other  personnel  compensation 
Special  personnel  services  paymenta 
Total  personnel  compensation 

12  Personnel  benefits 

13  Benefits  for  former  personnel 

Total  personnel  services  and  benefits 
Contractual  services  and  supplies 

21  Travel  and  transportation  of  persons 

22  Transportation  of  thing! 

23  Rental  Payments  to  OSA 
23    Rental  paymenta  to  others 

23  Cotmnunicationa,  utilities  and  miscellaneous  charge! 

24  Printing  and  reproduction 
23     Other  services 

26    Supplies  and  materials 

Total  contractual  services  and  supplies 


4.167 

346 

22 

0 

4.53S 

1,280 

0 

5.815 

425 

33 

0 

451 

141 
174 

1.508 

ip7 

2.839 


4.764 

S16 

22 

0 

5.302 

1.467 

0 

6.769 

400 

34 

0 

242 

142 

180 

1.327 

126 

2.451 


4.827 

420 

22 

0 

5.269 

1.523 

0 

6.792 

400 

32 

0 

0 

133 

169 

1.361 

118 

2.213 


Acquisition  of  capital  asacta 

31    Equipment 

196 

195 

195 

32    Lands  and  Structures 

0 

0 

0 

Total  acquisition  of  capital  assets 

196 

195 

195 

Granta  and  fixed  charges 

41    Qranta,  subsidies. and  contributions 

0 

0 

0 

42    Insurance  claims  and  indemnities 

0 

0 

0 

Total  grants  and  Axed  charges 

0 

0 

0 

Total  obligations 

8.850 

9.415 

9.200 

T  far  Rehnbuiauncnta 

0 

0 

0 

Direct  obligations 

8.850 

9.415 

9.200 

Recovery  of  prior  year  obligations 

0 

0 

0 

Unobligated  balance,  start-of-year 

(947) 

(947) 

0 

Unobligated  halanrr,  end-of-year 

947 

0 

0 

Uoobligatcd  balance  expiring 
Budget  authority 

150 
9.000 

0 
8.468 

0 
9.200 

Less:    Net  Transfers 

0 

0 

0 

Special  Fund 
Appiopfiation.  Definite 

0 
9.000 

0 
8.468 

0 
9,200 

RELATIONSHIP  OP  OBLIGATIONS  TO  OUTLAYS 
Obligated  balance,  atart-of-year 
Obligated  balance,  end-of-yenr 

Ad justmenU  m  expired  accounts 

2,092 

(2.183) 

(247) 

2.183 

(2.576) 

0 

2.576 

(2.615 

0 

OUTLAYS 

8.512 

9.022 

9,161 
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Mr.  Mollohan.  Testifying  on  behalf  of  the  Sentencing  Commis- 
sion this  morning  is  Judge  William  W.  Wilkins,  Jr.,  Chairman  of 
the  Commission.  We  welcome  you  before  the  Committee,  Judge, 
and  if  you  would  be  kind  enough  to  introduce  those  at  the  witness 
table  with  you,  and  then  proceed  with  your  oral  statement. 

Judge  Wilkins.  Thank  you,  Mr.  Chairman. 

To  my  left  is  the  Staff  Director  of  the  Sentencing  Commission, 
Phyllis  Newton;  to  my  right  is  John  Steer,  our  General  Counsel. 
We  appreciate  the  opportunity  to  be  here  this  morning. 

As  I  begin,  I  would  like  to  first  thank  Chief  Judge  Nies  and  Chief 
Judge  DiCarlo  for  allowing  me  to  go  first  this  morning,  so  that  I 
can  honor  other  commitments  later  today. 

This  is  the  last  time  that  I  will  have  the  pleasure  of  appearing 
before  this  Committee.  I  thought  last  year  would  be  my  last  time, 
but  my  term  as  Chairman  of  the  Sentencing  Commission  is  now 
up,  and  I  am  in  a  holdover  status  until  my  replacement  is  con- 
firmed. 

Throughout  the  years,  since  1986,  I  have  been  appearing  before 
this  Committee,  and  this  Committee  has  always  given  consistent 
and  strong  support  to  the  work  of  the  Sentencing  Commission.  I 
have  always  been  straightforward  with  the  Committee,  and  you 
have  dealt  with  me  in  a  like  manner. 

SENTENCING  UNDER  THE  GUIDELINES 

To  date,  over  180,000  defendants  have  been  sentenced  under  the 
sentencing  guidelines.  We  have  developed  a  very  sophisticated, 
automated  system  to  monitor  each  sentence  imposed  in  Federal 
court.  We  extract  relevant  details  of  the  offense  and  the  sentencing 
proceedings  from  court  documents.  Also  we  have  trained  over 
18,000  individuals  who  are  involved  in  implementing  this  system 
throughout  the  Nation.  We  have  established  a  hotline  that  receives 
about  300  inquiries  per  month  from  judges,  probation  officers,  pros- 
ecuting attorneys,  and  defense  attorneys  about  various  issues  in- 
volving the  guidelines  and  their  application.  We  amend  the  guide- 
lines each  year  as  experience,  research,  and  new  legislation  from 
Congress  may  require. 

ORGANIZATIONAL  GUIDELINES 

Not  long  ago,  we  promulgated  guidelines  for  sentencing  corpora- 
tions and  other  organizations.  They  passed  muster  with  this  Con- 
gress and  are  now  in  full  force  and  effect.  I  might  say  that  the  ben- 
efits are  already  being  seen  as  organizations  and  corporations 
around  the  country  are  now  developing  very  strict  compliance  pro- 
grams to  ensure  that  their  employees  do  not  violate  the  law.  The 
Commission  has  been  very  proud  of  the  deterrent  effect  that  these 
guidelines  are  having  throughout  corporate  America. 

MANDATORY  MINIMUM  SENTENCING 

Various  statutes  mandate  other  tasks,  Mr.  Chairman.  We  re- 
cently submitted  to  the  Congress  a  detailed  study  of  the  mandatory 
minimum  sentencing  approach  that  the  Congress  sometimes  choos- 
es to  take.  It  is  an  attempt  to  demonstrate  that  mandatory  mini- 
mum sentencing  is  not  the  preferable  approach  or  the  most  effec- 
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tive  or  efficient  method  to  take  in  sentencing.  We  are  slowly  but 
surely  showing  the  Congress  that  the  Federal  guideline  sentencing 
system  is  the  preferable  approach  to  take.  We  feel  it  is  no  longer 
necessary  for  Congress  to  try  to  mandate  various  sentences 
through  the  mandatory  minimum  approach. 

PRISON  IMPACT 

We  are  constantly  evaluating  the  guidelines  and  submitting 
those  reports  to  Congress  on  an  annual  basis.  We  work  closely  with 
the  Bureau  of  Prisons  to  do  prison  impact  analyses  so  that  when 
decisions  are  made  by  this  Congress  or  by  the  Sentencing  Commis- 
sion, we  don't  do  so  in  a  vacuum,  but  we  know  what  the  real  effect 
will  be  as  far  as  impact  on  prison  population  is  concerned.  As  a  re- 
sult, we  can  work  with  the  Bureau  of  Prisons  to  make  long-range 
plans  with  respect  to  population  growth. 

CRACK  COCAINE  REPORT 

We  will  soon  submit  to  the  Congress,  as  we  have  been  requested 
to  do,  a  detailed  analysis  of  sentencing  for  crack  cocaine  defend- 
ants. Sentencing  for  crack  cocaine  offenses  has  caused  some  con- 
troversy and  concern  because  of  the  different  treatment  given  by 
statute  to  those  who  violate  crack  cocaine  as  opposed  to  powder  co- 
caine statutes. 

CRIME  BILL  ANALYSIS 

The  new  crime  bill  is  certainly  in  the  news  today  as  it  is  being 
considered  by  this  Congress.  If  passed,  it  will  require  major 
changes  in  the  guidelines.  A  recent  analysis  was  conducted  by  the 
Sentencing  Commission,  and  I  have  forwarded  it  to  all  Members  of 
this  committee  as  well  as  the  House  Judiciary  Committee.  The  re- 
quest for  our  analysis  was  made  by  Congressman  Edwards  and 
Congressman  Hughes,  and  I  think  it  is  a  good  example  of  the  work 
that  the  Sentencing  Commission  can  do,  sometimes  on  a  very  short 
turnaround.  I  think  it  will  provide  information  and  data  to  Mem- 
bers of  this  Congress,  so  that,  whatever  happens  with  the  crime 
bill,  at  least  informed  decisions  can  be  made. 

It  also  will  require  the  Sentencing  Commission  to  do  a  number 
of  things.  It  has  a  number  of  new  statutory  penalties,  creates  new 
Federal  offenses,  and  has  17  various  directives  to  the  Sentencing 
Commission  to  amend  the  guidelines  that,  of  course,  we  will  re- 
spond to.  But  when  we  respond,  as  in  the  past,  we  try  to  act  very 
deliberately.  Before  making  decisions,  we  do  all  of  the  research,  all 
of  the  data  collection  and  analysis  that  we  can  possibly  do,  because 
the  decisions  we  make,  as  you  are  aware,  Mr.  Chairman,  are  very 
serious  decisions,  affecting  life  and  property  of  individuals  in  this 
country.  So  we  do  so  with  all  of  the  information  that  we  can  gather, 
so  that  our  decisions  are  informed  ones. 

ASSISTANCE  TO  CONGRESS 

We  try  to  provide  critical  assistance  to  the  Congress.  I  am  happy 
to  say  that  this  agency  is  in  a  position  now  to  respond  in  detail  and 
very  accurately  about  any  question  dealing  with  sentencing  on  the 
Federal  level.  We  have  the  specialized  database  and  the  research 
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capability.  This  year  we  responded  to  over  100  requests  from  Mem- 
bers of  Congress  for  analyses  of  crime  bill  proposals.  I  think  this 
is  extremely  important,  because  I  know  from  my  experience  in 
working  with  sentencing  guidelines,  that  many  times  your  percep- 
tion of  reality  is  based  upon  limited  personal  experience.  But  when 
the  research  is  there  and  the  hard  facts  have  been  made  available, 
you  will  change  your  mind  and  make  other  decisions,  better  deci- 
sions, proper  decisions  based  on  relevant  data  that  have  been  col- 
lected. 

BUDGET  REQUEST 

As  far  as  this  budget  is  concerned,  we  are  asking  for  a  $732,000 
increase  over  last  year's  budget.  Part  of  that  will  go  to  mandatory 
adjustments  for  salary  and  benefits,  and  the  other  will  be  to  fund 
program-related  contracts.  We  are  not  requesting  any  additional 
staff. 

I  want  to  ask  our  Staff  Director  to  address  the  contract-related 
projects  that  require  this  money.  To  put  this  in  proper  perspective, 
let  me  remind  the  committee  that  last  year  we  did  not  request  any 
inflationary  increases  in  the  budget.  We  did  not  request  any  overall 
increases.  I  made  the  pledge  to  this  committee  several  years  ago 
that  we  would  not  come  in  with  anything  other  than  a  budget  that 
was  right  on  the  money  as  far  as  we  were  concerned,  and  there 
would  be  no  built-in  increases  in  anticipation  of  cuts  that  may 
come  down  the  road  from  the  committee  or  from  the  Congress,  and 
we  have  never  done  that. 

Last  year,  though,  our  request  was  cut  6  percent.  This  was  a  cut 
in  real  dollars  for  us,  over  a  half  a  million  dollars,  and  that  is  a 
lot  of  money  for  a  small  agency  like  ours.  So,  what  we  are  asking 
you  to  do  is  to  approve  this  relatively  modest  increase  in  terms  of 
dollars,  particularly  in  view  of  the  fact  that  billions  of  dollars  will 
be  spent  on  implementing  the  crime  bill;  that  will  require  addi- 
tional work  from  the  Commission. 

We  want  to  work  within  the  limits  of  our  capability  and  within 
our  resources.  We  don't  want  this  agency  to  grow  into  a  continually 
increasing  bureaucracy.  It  has  not.  Our  staff  has  remained  con- 
stant, but  we  have  found  that  by  using,  on  occasion,  independent 
contractors,  we  can  get  the  job  done  cheaper  without  creating  addi- 
tional positions  and,  of  course,  incurring  the  long-range  cost  that 
additional  staff  entails. 

With  your  permission,  Mr.  Chairman,  I  would  like  to  ask  the 
Staff  Director  to  address  the  specific  programs  for  which  we  are  re- 
questing increases. 

[The  prepared  statement  of  Judge  Wilkins  follows:] 
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TESTIMONY  OF  WILLIAM  W.  WILKINS,  JR..  CHAIRMAN 

UNITED  STATES  SENTENCING  COMMISSION 

BEFORE  THE  HOUSE  SUBCOMMITTEE  ON  APPROPRIATIONS 

FOR  THE  DEPARTMENTS  OF  COMMERCE,  JUSTICE,  STATE. 

THE  JUDICIARY  AND  RELATED  AGENCIES 


March  2,  1994 


Mr.  Chairman,  members  of  the  Committee,  I  appreciate  this  opportunity  to 
appear  before  you  on  behalf  of  the  United  States  Sentencing  Commission.   I  have  asked 
the  Staff  Director  for  the  Commission,  Phyllis  J.  Newton,  and  our  General  Counsel,  John 
R.  Steer,  to  join  me  today. 

This  is  the  last  time  I  will  have  the  pleasure  of  testifying  before  this  Committee 
on  behalf  of  the  Sentencing  Commission.   I  have  fulfilled  my  term  as  Chairman  and  will 
leave  these  duties  to  someone  else  when  my  successor  is  confirmed.    I  would  like  to  take 
this  opportunity  to  thank  the  Committee  for  its  consistently  strong  support  of  the 
Commission's  important  work.   As  you  know,  I  have  been  straightforward  in  my  dealings 
with  you,  and  you  have  responded  in  a  like  manner. 

I  am  extremely  proud  to  be  associated  with  the  historic  work  of  the  Commission. 
The  agency  has  set  a  high  standard  for  doing  a  thorough  job,  in  the  first  instance  by 
developing  sentencing  guidelines  for  individual  offenders  in  the  18-month  period 
prescribed  by  Congress.   Just  examining  the  criminal  justice  issues  critical  to  setting  up  a 
determinate  sentencing  system  for  individual  offenders  and  drafting  the  initial  guidelines 
was  a  mammoth  task.   The  Commission  collected  and  analyzed  an  enormous  amount  of 
empirical  sentencing  data,  and  it  wrote  a  comprehensive  set  of  guidelines  that  are  serving 
well  the  objectives  of  the  Sentencing  Reform  Act  by  providing  appropriately  tough,  fair, 
and  markedly  more  uniform  punishment  for  similar  offenders. 

Since  the  guidelines  went  into  effect  in  1987,  more  than  179,000  defendants  have 
been  sentenced  under  this  new  system  of  justice.   Here  are  just  a  few  of  the 
accomplishments  in  which  the  Commission  takes  pride: 

•  The  Commission  has  developed  an  automated  system  for  monitoring 

sentencing  under  the  guidelines.    More  than  42,000  cases  are  received 
annually  and  entered  into  our  comprehensive  database.    We  extract  more 
than  243  pieces  of  information  from  various  court  documents  on  each  case 
for  this  database. 
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•  During  the  past  six  and  a  half  years,  Commission  staff  have  provided 
training  on  the  sentencing  guidelines  to  more  than  18,000  individuals 
involved  in  federal  sentencing  at  programs  sponsored  by  the  Commission, 
the  Federal  Judicial  Center,  Department  of  Justice,  American  Bar 
Association,  and  other  criminal  justice  agencies  or  practitioners. 

•  Commission  staff  maintain  two  telephone  "hotline"  systems  for  guideline 
application  inquiries  from  federal  judges,  probation  officers,  defense 
attorneys,  and  prosecutors  through  which  we  are  responding  currently  to 
300  calls  a  month. 

•  The  Commission  has  produced  annual  updates  of  the  federal  sentencing 
Guidelines  Manual,  new  guidelines  for  sentencing  organizational 
defendants,  and  policy  statements  for  revocation  of  probation  and 
supervised  release. 

•  The  Commission  has  also  produced  a  number  of  special  analyses  and 
research  reports  to  Congress.   These  include  the  following: 

A  comprehensive  review  of  the  operation  of  mandatory  minimum 
penalties  in  the  federal  criminal  justice  system  (required  by  Pub.L. 
101-647  §  1703). 

An  evaluation  report  on  the  operation  of  the  guidelines  system  and 
short-term  impacts  of  disparity  in  sentencing,  use  of  incarceration, 
and  prosecutorial  discretion  and  plea  bargaining  (required  by  Pub.L. 
98-473  §  236,  98  Stat.  1837,  2033  (1984)). 

A  comprehensive  review  of  maximum  statutory  penalties,  with 
recommendations  for  legislative  changes  (required  by  28  U.S.C.  § 
994(n)). 

Crack  cocaine  and  federal  sentencing  policy  report  (forthcoming) 
(authorized  by  28  U.S.C.  §§  994(r)  and  995(a)(20)). 

Maximum  utilization  of  prison  resources  (joint  report  with  Bureau 
of  Prisons  -  forthcoming)  (required  by  28  U.S.C.  §  994(q)). 

Race  and  ethnicity  in  sentencing  under  the  guidelines  report 
(forthcoming)  (authorized  by  28  U.S.C.  §  995(a)(14)-(16)). 

These  reports  are  comprehensive  analyses  of  some  of  the  most  difficult  issues 
facing  legislators  and  policymakers  today.   They  represent  the  Commission's  continuing 
efforts  to  assist  the  Congress  in  establishing  effective  crime  control  through  a  responsive 
criminal  justice  system  that  can  adapt  to  the  dynamic  nature  of  our  society. 
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On  behalf  of  the  Commission,  I  request  that  this  Committee  provide  the  funds  the 
Commission  needs  to  continue  this  very  necessary  research  and  analysis  to  provide  high 
quality,  timely  reports  to  Congress.   Last  year,  despite  the  fact  that  the  Commission 
asked  for  no  increase  from  the  previous  year's  appropriation,  our  budget  was  cut  six 
percent;  that  is  over  half  a  million  dollars.    With  continued  funding  at  that  level,  the 
Commission  will  not  be  able  to  continue  to  fulfill  its  guideline  development  and 
amendment  role  and  to  conduct  the  full-scale  research  and  analysis  program  the 
Congress  envisioned  in  the  Sentencing  Reform  Act.    I  believe  some  information  about 
the  agency's  history,  activities,  and  accomplishments  will  help  you  understand  my 
concern. 


Sentencing  Reform  Act  Provisions 

The  Commission  was  created  under  the  Sentencing  Reform  Act  of  1984  as  a 
permanent,  independent  agency  within  the  Judicial  Branch.    In  drafting  the  Sentencing 
Reform  Act,  Congress  sought  to  bring  certainty,  honesty,  and  fairness  into  the  sentencing 
process.   To  this  end,  the  Act  assigns  broad  authority  to  the  Commission  to  review, 
change,  and  rationalize  the  federal  sentencing  process. 

In  specific  terms.  Congress  gave  the  Commission  a  dual  mission  to:  (1)  develop 
sentencing  policies  and  practices  for  the  federal  courts;  and  (2)  establish  long-term 
research  and  education  programs  under  which  the  Commission  would  collect  and  analyze 
sentencing  data,  otherwise  evaluate  sentencing  practices,  periodically  recommend 
improvements  in  the  criminal  justice  system,  and  regularly  provide  sentencing  training 
and  information. 

The  Commission  was  organized  in  October  1985  and  submitted  the  initial 
sentencing  guidelines  to  Congress  in  April  1987.   The  federal  sentencing  guidelines,  after 
the  requisite  six-month  period  of  congressional  review,  became  effective  on  November  1, 
1987,  for  offenses  occurring  on  or  after  that  date.   Congress  did  not  change  or  delay 
enactment  of  the  guidelines  in  any  way. 

After  an  initial  period  of  litigation  regarding  the  guidelines'  constitutionality,  the 
United  States  Supreme  Court,  in  Mistretta  v.  United  States.  488  U.S.  362  (1989),  upheld 
the  constitutionality  of  the  statute,  the  guidelines,  and  the  Commission  as  an  independent 
judicial  branch  agency.   The  sentencing  guidelines  have  now  been  applied  nationwide  for 
more  than  five  years. 

The  Commission  has  largely  completed  the  developmental  efforts  to  fulfill  the 
first  part  of  its  dual  mission.   The  agency  will  continue  to  refine  the  sentencing 
guidelines  and  develop  new  guidelines  based  on  direction  from  Congress.   The  primary 
focus  in  the  upcoming  years  will  be  on  providing  the  research,  monitoring,  and  advisory 
functions  Congress  intended  us  to  provide  to  support  its  policymaking  activities  and  meet 
the  needs  of  the  criminal  justice  community. 
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Let  me  assure  you  that,  even  though  the  individual  Commissioners  now  are  in  a 
part-time  status,  the  statute  did  not  foresee  any  diminution  in  responsibilities  for  the 
Commission  as  an  agency.   We  are  forging  ahead  with  our  major  duties  and  focusing  our 
efforts  on  reviews  of  significant  criminal  justice  issues  in  order  to  assist  Congress  in  its 
consideration  of  crime  control  and  criminal  justice  policies. 


Continuing  Responsibilities 

The  Commission's  continuing  responsibilities,  as  outlined  by  statute,  are 
concentrated  in  the  following  areas: 

•  amending  the  sentencing  guidelines  to  implement  crime  legislation  enacted 
by  Congress; 

•  refining  and  suggesting  improvements  to  the  sentencing  guidelines  and 
policy  statements  in  light  of  court  decisions  and  advancement  of  knowledge 
through  criminal  justice  research; 

•  monitoring  the  application  of  the  guidelines  and  evaluating  the  extent  to 
which  the  guidelines  have  achieved  the  goals  set  out  by  Congress; 

•  conducting  sentencing  research,  education,  and  information  dissemination 
activities;  and, 

•  making  recommendations  to  Congress  concerning  modifications  of 
statutes  relating  to  sentencing,  penal,  and  correctional  matters  that 
the  Commission  finds  necessary  and  advisable  to  carry  out  an 
effective,  humane,  and  rational  sentencing  policy. 

In  the  past  several  years,  the  Commission  has  used  its  statutory  authority  to 
amend  existing  guidelines  and  to  promulgate  new  ones.     The  Commission  uses 
interdisciplinary  staff  working  groups  to  provide  comprehensive  examinations  of 
particular  issues  and  draft  new  or  revised  guidelines.   This  process  is  supplemented  by 
extensive  written  and  oral  public  comment,  as  well  as  in-house  research  and  analysis  on 
how  the  guidelines  are  being  applied.   Two  years  ago,  the  Commission  authorized  a 
group  of  experts  from  government,  business,  academic  institutions,  and  environmental 
advocacy  groups  to  examine  the  feasibility  of  developing  sentencing  guidelines  for 
organizations  convicted  of  environmental  offenses.   The  group  has  produced  a  set  of 
recommendations  for  Commission  consideration.   This  important  work  will  move  to  in- 
house  analysis  in  the  coming  year. 
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During  this  year's  amendment  cycle,  staff  working  groups  have  examined  issues 
and  presented  reports  related  to  computer  crime,  public  corruption,  and  crack  cocaine. 
The  Commission  also  actively  encourages  and  receives  advice  and  comment  on  various 
issues  from  members  of  the  Criminal  Law  Committee  of  the  Judicial  Conference,  as  well 
as  groups  of  defense  attorneys,  assistant  U.S.  attorneys,  and  probation  officers. 

In  1995,  the  Commission  expects  to  have  staff  working  groups  examine  issues 
related  to  sentence  reductions  for  substantial  assistance  to  authorities  (prosecutorial 
practices),  food  and  drug  violations  for  individuals  and  organizations,  and  criminal 
history. 

The  Commission  also  anticipates  that,  upon  enactment,  the  pending  crime  bill  will 
necessitate  a  major  commitment  of  staff  resources  to  analyze  its  sentencing-related 
provisions  and  prepare  the  implementing  guideline  amendments.    From  a  sentencing 
policv  perspective,  the  bill  passed  by  the  Senate  last  November  will  surely  entail  major 
changes  in  the  guideline  system.    For  example,  in  our  analysis  of  the  bill  to  date,  we  have 
noted  at  least  11  sections  that  would  establish  or  increase  mandatory  minimum  penalties. 
17  sections  that  direct  the  Commission  to  amend  the  guidelines  in  a  specified  manner, 
and  dozens  of  other  provisions  that  would  affect  sentencing  and  Commission 
responsibilities  in  some  way  (e.g.,  by  increasing  statutory  penalties,  creating  new  federal 
crimes,  requiring  a  prison  impact  assessment  for  legislative  proposals  affecting  penalties). 
Additionally,  the  bill  may  well  require  that  the  Commission  develop  a  distinct  set  of 
sentencing  guidelines  and  policy  statements  for  juvenile  offenders.   As  the  House 
develops  provisions  in  response  to  the  Senate  bill,  we  will  perform  an  ongoing  analysis  of 
the  possible  impacts  of  various  proposals. 

Certainly  the  Commission  wants  to  do  its  part  to  promulgate  promptly  all 
necessary  amendments  to  conform  the  guidelines  with  this  pending  major  revision  of  the 
criminal  statutes.    I  must  emphasize,  however,  the  complexity  and  resource  intensive 
nature  of  the  task.    Often  it  is  not  self  evident  from  statutory  penalty  changes  how 
related  guidelines  should  be  amended.    Moreover,  many  directives  to  the  Commission 
are  written  —  as  we  encourage  Congress  to  write  them  —  to  require  that  we  first 
thoroughly  analyze  sentencing  data  and  case  law  and  then  amend  the  guidelines  as 
necessary.    My  point  is  that  implementation  of  a  major  crime  bill  requires  much  careful 
analvsis  and  time  consuming  work  by  Commission  staff  to  ensure  that  the  amended 
guidelines  faithfully  carry  out  congressional  intent  in  a  coherent,  rational  manner  within 
the  guideline  system  as  a  whole.   The  ensuing  changes  in  sentencing  policy  are  far  too 
important  in  terms  of  the  underlying  goals  of  effective  crime  control  to  be  compromised 
by  a  lack  of  sufficient  resources.   Accordingly,  as  this  Committee  strives  to  appropriately 
allocate  the  billions  of  dollars  earmarked  for  the  pending  crime  bill.  I  sincerely  hope  that 
it  will  be  able  to  find  the  relatively  small  but  necessary  additional  funding  to  meet  the 
Commission's  various  programmatic  needs. 
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The  Commission  is  currently  working  toward  completion  of  the  design  and  testing 
phases  of  its  extensive  sentencing  data  collection  system.   New  data  collection  modules 
being  added  to  the  database  will  include  information  on  organizational  defendants, 
offenders  who  are  subject  to  revocation  of  probation  or  supervised  release,  and  real 
offense  conduct.   This  comprehensive  database  is  the  basis  for  monitoring  and  evaluating 
application  of  the  sentencing  guidelines,  for  many  of  the  research  projects  we  undertake, 
and  for  nearly  all  of  the  analyses  we  perform  for  Congress  and  criminal  justice  entities. 

The  Commission  recently  requested  indictments  on  each  case  sentenced  under  the 
guidelines.   This  important  document  provides  critical  information  in  examining 
prosecutorial  practices  under  the  guidelines  system.    Many  members  of  Congress  have 
voiced  concern  about  increased  prosecutorial  discretion.   With  the  computerization  of 
information  from  these  indictments,  the  Commission  will  be  in  a  better  position  to 
answer  these  important  questions. 

In  addition,  the  Commission  is  in  the  process  of  making  its  appeals  database 
operational,  with  more  than  5,300  cases  now  in-house.  This  database  will  complement 
the  collection  of  empirical  data  to  monitor  district  court  sentencing  with  a  similar  data 
bank  relating  to  appeals  of  guideline  cases.   This  will  provide  more  complete  information 
on  the  frequency  with  which  specific  guideline  issues  are  appealed  and  enable  the 
Commission  to  assess  more  effectively  the  effects  of  its  guideline  amendments  on 
appeals.   The  appeals  database  will  serve  as  an  excellent  reference  tool  for  the 
Commission  in  amending  sentencing  guidelines  and  for  informing  Congress  and  the 
criminal  justice  community  about  court  action  related  to  the  guidelines. 

Commission  staff  provides  various  forms  of  assistance  to  judges,  probation 
officers,  defense  attorneys,  and  prosecutors,  including  periodic  training  courses,  software, 
answers  to  "hotline"  telephone  inquiries,  publications,  and  other  educational  materials. 
When  the  Commission  receives  a  request  for  guidelines  training  from  a  probation  office 
or  court,  we  perform  a  "training  sweep,"  where  we  contact  all  members  of  the  court 
family  in  the  area  and  organize  a  training  session  that  encompasses  every  groups' 
training  needs.   This  cuts  down  on  repeated  trips  to  the  same  area,  limiting  travel  costs, 
while  continuing  to  increase  the  knowledge  of  various  practitioners  about  the  guidelines. 

In  another  effort  to  hold  down  travel  costs,  the  Commission  has  just  produced  its 
first  training  video  on  recent  amendments  to  the  sentencing  guidelines.  The  video  was 
distributed  to  probation  offices,  federal  and  community  defenders,  and  other  interested 
parties.   We  have  received  positive  feedback  on  the  educational  value  of  the  video  and 
plan  to  continue  this  cost-effective  method  of  training. 

We  are  working  with  staff  from  the  courts  on  ways  to  automate  case 
documentation  and  transmit  data  to  the  Commission  without  submitting  paper  files.   The 
ASSYST  (Applied  Sentencing  System)  software  program  is  an  automated  version  of  the 
Commission's  guideline  worksheets  that  we  have  developed  for  use  by  probation  officers 
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in  preparing  presentence  investigation  reports  for  the  sentencing  court.   ASSYST  allows 
access  to  the  software  by  probation  offices'  computer  networks,  sharing  of  databases 
containing  sentencing  information,  and  compatibility  with  the  Administrative  Office  of 
the  U.S.  Courts'  data  collection  system.   This  will  aid  in  providing  a  central,  integrated 
location  for  electronic  collection  of  sentencing  data.   This  is  an  important  part  of  our 
continuing  efforts  to  expand  the  utility  of  existing  computer  programs  and  encourage 
broader  use  of  such  tools  to  aid  in  guideline  application,  preparation  of  presentence 
reports,  and  electronic  collection  of  sentencing  data. 

In  1994,  we  are  initiating  our  first  test  of  electronic  data  transfer  of  judgment  and 
commitment  orders.   We  currently  are  working  with  the  Administrative  Office  of  the 
U.S.  Courts  to  design  a  program  that  will  allow  electronic  transfer  of  the  judgment  data 
nationwide.   Our  target  date  for  testing  this  system  is  May  1994.   The  coming  year  will 
be  spent  implementing  and  training  on  this  program.    We  see  this  as  only  the  beginning 
of  many  efforts  to  save  money  through  increased  computer  transfer  of  data. 

A  number  of  long-term  theoretical,  applied,  and  past  sentencing  practice 
comparison  research  projects  are  underway  and  will  continue  in  the  future.   Commission 
research  staff  is  looking  at  such  important  issues  as  disparity,  prison  impact,  recidivism, 
and  crime  mix  in  the  federal  system.   The  Commission  considers  the  impact  of  guideline 
amendments  on  prison  projections  on  an  annual  basis,  and  we  have  already  completed  a 
significant  amount  of  work  to  establish  a  long-term  comparison  of  data  on  recidivism 
before  and  after  the  guidelines.    Work  is  underway  on  a  public  opinion  survey  regarding 
offense  severity /just  punishment,  and  the  results  of  this  important  study  will  be  available 
later  this  year.   Work  is  also  ongoing  on  our  crime  mix  study;  this  analysis  is  looking  at 
the  changes  over  time  (between  1984  and  1990)  in  the  seriousness  of  offenders  and 
offenses  entering  the  federal  system  in  an  effort  to  pinpoint  whether  offenders  and 
offenses  are  becoming  more  serious  than  in  the  past  or  whether  penalty  structures  are 
becoming  more  severe.   The  results  of  this  study  should  assist  in  better  targeting  federal 
sentencing  policy  to  address  the  crime  problem.   For  example,  if  the  results  show  an 
increased  seriousness  for  certain  categories  of  offenders,  the  penalty  applied  to  criminal 
history  for  those  categories  could  be  increased  in  the  guidelines. 

The  Commission  responds  to  numerous  research  requests  from  Congress  and  the 
courts  for  objective  assessments  on  important  criminal  justice  issues  using  the  specialized 
information  we  gather.   During  the  past  year.  Congress  and  criminal  justice  agencies 
have  markedly  increased  their  requests  for  information  from  the  Commission,  as  well  as 
for  the  Commission  to  serve  as  an  independent  advisor  on  criminal  justice  matters.   For 
example,  the  Commission  has  responded  to  over  100  requests  for  information  on  the 
effects  of  proposed  Crime  Bill  provisions  on  current  penalties  and  sentencing  issues, 
including  the  number  of  federal  offenders  subject  to  proposed  provisions  and  potential 
growth  in  prison  population. 
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Resources  Requested  for  1995 

The  Commission  is  requesting  a  net  increase  of  $732,000  over  its  FY  1994 
appropriation  to  provide  for  mandatory  adjustments  in  salaries  and  benefits  and  to  fund 
program-related  contracts.    Let  me  emphasize,  the  Commission  is  not  requesting 
additional  staff  positions  to  achieve  its  objectives. 

Because  we  are  mindful  of  the  limited  funds  available  and  are  trying  to  do  our 
part  in  tightening  our  belts,  the  Commission  voluntarily  has  applied  the  Office  of 
Management  and  Budget's  (OMB)  administrative  efficiency  overhead  reduction  of  six 
percent  to  the  applicable  cost  categories  in  our  fiscal  year  1995  request.   This  effort  to 
be  as  fiscally  responsible  as  possible  means  there  are  no  inflationary  increases  in  such 
areas  as  transportation  of  things,  communications,  utilities  and  other  miscellaneous 
charges,  printing,  and  supplies.   This  budget  request  is  also  in  line  with  the  guidance 
from  OMB  regarding  locality  pay  and  inflationary  pay  raises. 

Of  this  total  increase,  $521,000  will  be  used  for  program-related  research 
contracts.   The  Commission's  overall  research  focus  has  shifted  to  assisting  the  Congress 
and  the  criminal  justice  community  with  analyses  of  various  criminal  justice  matters,  in 
addition  to  exploring  the  impact  and  effectiveness  of  the  guidelines  in  advancing  the 
purposes  of  sentencing  established  by  the  Sentencing  Reform  Act.    Descriptions  of 
critical  research  projects  planned  for  fiscal  year  1995  follow. 

As  part  of  the  statutory  mandate  to  "develop  means  of  measuring  the  degree  to 
which  the  sentencing,  penal,  and  correctional  practices  are  effective  in  meeting  the 
purposes  of  sentencing"  (28  U.S.C.  §  991  (b)(2)),  the  Commission  has  initiated 
preliminary  work  on  the  sentencing  purpose  of  selective  incapacitation.    Much  research 
has  been  undertaken  in  the  area  of  selective  incapacitation,  and  much  has  been  written 
that  furthers  our  knowledge  of  the  benefits  of  this  sentencing  purpose.   The  Commission 
will  capitalize  on  these  efforts  by  completing  a  thorough  review  of  costs  and  benefits 
from  the  important  work  accomplished  to  date,  identifying  those  areas  that  need  further 
empirical  work.    In  this  way,  the  Commission  will  avoid  unnecessary  expenditure  of  funds 
by  maximizing  the  contributions  of  other,  well-respected  research  endeavors.   When  the 
review  and  analysis  are  complete,  the  Commission  will  incorporate  the  findings  to  study 
whether  or  not  the  federal  sentencing  guidelines  are  meeting  the  statutory  purpose  of 
selective  incapacitation.   The  Commission  already  has  begun  studies  on  the  sentencing 
purposes  of  recidivism  and  just  punishment  and  expects  to  undertake  research  on 
deterrence  in  1995. 

During  1994,  the  Commission  will  submit  a  special  report  to  Congress  on  crack 
cocaine  and  the  impact  of  the  statutory  distinctions  for  crack  in  comparison  to  other 
drugs  on  the  federal  criminal  justice  system.  This  will  provide  a  comprehensive 
examination  of  issues  related  to  crack  cocaine  and  an  up-to-date  report  of  research  for 
members  of  Congress  on  this  important  criminal  justice  issue.   In  fiscal  year  1995.  the 
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Commission  intends  to  consolidate  research  efforts  in  the  prior  record  area,  examining 
the  question  of  repeat  offenders  and  the  part  they  play  in  the  federal  criminal  justice 
system.    Additionally,  the  Commission  will  embark  on  a  major  examination  of  firearms: 
who  uses  them,  when,  and  what  types  they  are  using.    Such  studies  are  critical  to 
fulfilling  the  mandate  Congress  intended  for  the  Commission. 

The  Commission  also  will  continue  its  important  and  timely  work  in  examining 
data  related  to  the  federal  prison  population  in  an  effort  to  assist  Congress  in 
implementing  goals  related  to  crime  control.    Specifically,  as  Congress  considers 
legislation  for  which  increased  use  of  incarceration  will  be  necessary,  it  is  critical  that  the 
federal  system  not  find  itself  in  the  same  situation  as  many  states:  that  is.  forced  to 
release  inmates  to  make  room  for  increasing  numbers  of  new  offenders.   The 
Commission  will  examine  whether  there  are  appropriate  candidates  in  the  federal  system 
for  some  other  or  lesser  form  of  punitive  sanctions  that  would  be  useful  to  criminal 
justice  practitioners  and  decisionmakers  in  their  efforts  to  deal  with  the  crime  problem  in 
America. 

Last  year,  the  Commission  held  its  first  in  a  series  of  symposia  on  crime  and 
punishment  and  brought  experts  and  policymakers  together  to  share  information  and 
exchange  ideas  about  the  specific  problems  of  drug  abuse  and  violence.    As  a  second 
step,  the  Commission  has  assembled  a  task  force  of  criminal  justice  experts, 
academicians,  and  practitioners  to  provide  an  in-depth  examination  of  the  issues  and 
recommendations  resulting  from  the  initial  symposium.   The  Commission  expects  that 
this  follow-on  analysis  of  the  relationship  between  drugs  and  violence  will  lead  to  short- 
term  research  projects  and  produce  recommendations  concerning  policy  issues,  potential 
legislation,  and  prevention  and  treatment  alternatives.    In  fiscal  year  1995.  the 
Commission  plans  to  hold  its  second  symposium  on  crime  and  punishment. 

In  summary,  we  are  asking  for  a  program  increase  in  the  contract  area  so  that  we 
can  effectively  do  the  analytical  and  advisory  work  that  Congress  intended  us  to  do.  in 
addition  to  our  continuing  guideline  amendment,  training,  and  sentence  monitoring 
efforts.   The  criminal  justice  system  is  a  constantly  changing  system  that  requires 
continuous  analysis  in  order  to  pursue  the  goal  of  establishing  an  effective  crime  control 
model.   The  Commission  is  the  logical  entity  to  study  the  effects  of  the  guidelines  on 
sentencing  as  well  as  serving  Congress  and  the  criminal  justice  community  as  an 
independent  advisor  on  sentencing-related  issues.   All  branches  of  government  must  have 
available  to  them  the  most  current  information  on  issues  integral  to  their  public  policy 
decisionmaking. 

The  Commission  is  aware  of  the  limited  resources  available  in  the  budget  and  has 
consistently  prepared  its  appropriation  requests  as  frugally  as  possible.    But  if  the 
Commission  is  to  continue  to  provide  essential  sentencing,  penal,  and  correctional 
research  and  criminal  profile  information  to  the  Congress  and  others,  it  must  be  given 
the  resources  to  accomplish  these  tasks. 
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RESEARCH  PROGRAM 

Ms.  Newton.  The  programmatic  changes  for  us  are  quite  impor- 
tant. I  think  sometimes  what  happens  is  that  folks  forget  that 
when  the  Commission  was  established,  through  the  Sentencing  Re- 
form Act  in  1984,  what  the  Congress  had  in  mind,  in  addition  to 
writing  guidelines,  was  the  development  of  a  strong  research  pro- 
gram. As  part  of  that  program,  we  have  collected,  as  Judge  Wilkins 
has  said,  a  very  fine  database  of  all  of  the  sentencing  practices  at 
the  Federal  level. 

This  data  collection  effort  is  something  that  hadn't  been  done  in 
the  past  in  a  systematic  way,  and  we  can  be  proud  of  it  as  a  strong 
resource.  The  accuracy  of  the  data  is  well  documented.  We  have 
had  a  high  volume  of  requests  from  Congress  for  information  from 
this  data  set. 

The  research  efforts  that  we  are  involved  in  are  both  long-term 
and  short-term  projects.  Some  recur  on  a  year-to-year  basis,  some 
happen  only  one  time,  and  others  will  extend  well  into  the  future. 
In  addition  to  some  of  the  projects  that  Judge  Wilkins  has  talked 
about,  I  want  to  mention  a  few. 

PRISON  IMPACT 

He  talked  a  bit  about  prison  impact.  This  is  required  by  statute. 
We  do  projections  and  consider  the  impact  of  guideline  amend- 
ments on  the  Federal  prison  population  on  an  annual  basis.  We 
also  provide  prison  impact  analyses  on  potential  legislative 
changes,  as  requested  by  Members  of  Congress.  And  certainly  this 
year,  with  the  crime  bill,  we  have  had  many  requests  from  Con- 
gress. Actually,  I  think  we  have  received  well  over  100  requests  for 
information  or  analyses  about  the  crime  bill. 

MAXIMUM  UTILIZATION  OF  PRISON  RESOURCES 

The  next  study  I  will  talk  about  is  the  maximum  utilization  of 
prison  resources.  We  continue  this  timely  work  in  an  effort  to 
gauge  what  is  happening  in  the  Federal  prison  population.  We  con- 
duct this  study  jointly  with  the  Bureau  of  Prisons,  and  we  hope 
that  this  study  will  assist  Congress  when  it  considers  legislation 
calling  for  increased  use  of  incarceration. 

We  think  it  is  critical  that  the  Federal  system  stay  on  top  of  this 
problem,  so  that  we  don't  fall  into  the  same  trap  as  the  States 
have,  being  forced  to  release  inmates  as  new  offenders  keep  coming 
in  the  door.  So  this  study  is  very  critical.  It  is  required  by  statute, 
and  we  think  it  offers  good  information  for  policymakers  and  crimi- 
nal justice  practitioners  as  they  try  to  deal  with  the  crime  problem. 

CRIME  MIX  STUDY 

The  next  study  is  on  crime  mix  in  the  Federal  system.  This  anal- 
ysis examines  the  changes  over  time  in  the  seriousness  of  offenders 
and  offenses  entering  the  Federal  system.  What  this  study  is  de- 
signed to  do  is  to  try  to  pinpoint  what  is  actually  happening:  are 
offenders  and  offenses  becoming  more  serious  in  the  Federal  sys- 
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tern?  Or  is  it  that  the  penalty  structures  becoming  more  severe 
that  accounts  for  this  rapid  rise  in  the  Federal  prison  population? 
We  hope  the  results  of  this  study  will  assist  us  in  better 
targeting  who  should  be  coming  into  the  Federal  system  and  how 
the  sentencing  policy  should  address  some  of  the  problems. 

SENTENCING  REFORM  ACT  DIRECTIVES 

In  addition  to  these  studies,  the  Commission  is  involved  in  four 
significant  research  projects  that  respond  to  directives  in  the  Sen- 
tencing Reform  Act  to  develop  means  of  measuring  the  degree  to 
which  sentencing,  penal,  and  correctional  policies  are  in  fact  meet- 
ing the  purposes  of  sentencing  as  laid  out  by  Congress.  We  are  well 
under  way  in  two  of  those  areas. 

RECIDIVISM 

Recidivism  is  the  first  one.  We  have  now  established  a  baseline 
of  data  on  the  question  of  recidivism,  that  provide  measures  before 
and  after  the  guidelines  went  into  effect.  In  1995  we  hope  to  con- 
solidate all  of  the  efforts  we  have  done  thus  far  in  the  prior  record 
area  and  examine  the  question  of  the  repeat  offender.  It  is  a  very 
critical  issue  for  policymakers.  We  want  to  know  what  part  the  re- 
peat offender  actually  plays  in  the  Federal  criminal  justice  system 
as  compared  to  the  State  criminal  justice  system.  It  will  be  a  very 
different  picture,  and  we  want  to  take  a  good,  hard  look  at  it. 

JUST  PUNISHMENT 

Just  punishment  is  a  second  purpose  of  sentencing  and  we  are 
now  conducting  a  public  opinion  survey  on  offense  severity  or  just 
punishment,  and  we  expect  to  see  those  results  by  the  end  of  the 
year.  We  believe  this  effort  will  be  very  informative  to  the  Con- 
gress, the  Commission,  and  in  fact,  policymakers  in  general — for 
example  State  practitioners. 

When  we  think  about  establishing  sentencing  policy,  and  try  to 
anticipate  what  the  public  is  thinking,  who  better  to  ask  than  the 
public?  So  in  terms  of  meeting  that  statutory  prerequisite,  we  are 
in  the  process  of  conducting  a  public  opinion  survey  about  whether 
the  punishment  fits  the  crime. 

SELECTIVE  INCAPACITATION 

We  have  done  preliminary  work  on  the  other  two  sentencing  pur- 
poses, but  we  are  requesting  funds  for  these  projects  in  1995.  The 
first  one  is  selective  incapacitation.  Considerable  research  from 
very  respected  methodologists  has  been  undertaken  in  this  area. 
Much  has  been  written  on  these  studies  in  the  professional  jour- 
nals. We  would  like  to  capitalize  on  that.  We  don't  want  to  reinvent 
the  wheel.  Instead  we  want  to  make  use  of  what  has  already  been 
done.  So  we  are  going  to  do  a  thorough  analysis  of  both  the  costs 
and  the  benefits  of  the  work  that  has  been  done  to  date  and  incor- 
porate that  into  our  efforts  to  try  and  determine  whether  in  fact 
the  sentencing  guidelines  are  meeting  the  purpose  of  sentencing, 
selective  incapacitation.  We  will  then  take  the  information  we  get 
from  that  preliminary  work  and  do  just  what  we  need  to  do  to  an- 
swer that  question. 
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DETERRENCE 


The  final  purpose  of  sentencing  that  we  need  to  address  is  deter- 
rence. We  will  begin  research  on  deterrence  in  1995.  Some  offense 
types  and  offenders,  according  to  research  studies  to  date,  seem 
more  likely  to  respond  to  deterrence  initiatives. 

In  its  guidelines,  the  Commission  attempted  to  capitalize  on  this 
commonly  held  belief  by  reducing  the  availability  of  probation  for 
numerous  white  collar  offenders,  the  idea  being  that  short  but  cer- 
tain terms  of  incarceration  would  have  more  of  a  deterrent  value. 
After  several  years  of  guideline  application,  the  Commission  is  pre- 
pared to  test  whether  this  deterrence  theory  that  we  put  into  prac- 
tice in  the  guidelines  actually  works  in  practice  out  in  the  field. 

CRACK  COCAINE  REPORT 

During  1994,  as  Judge  Wilkins  said,  we  completed  a  special  re- 
port for  Congress  on  crack  cocaine  and  the  impact  of  the  statutory 
distinctions  for  crack  in  comparison  to  other  drugs  in  the  Federal 
criminal  justice  system.  This  report  provides  an  up-to-date  analysis 
of  empirical  research  and  a  comprehensive  examination  of  the  criti- 
cal issues  surrounding  crack  cocaine. 

FIREARMS 

In  1995,  we  are  going  to  shift  our  attention.  We  will  conduct  a 
similar  extensive  examination  of  firearms — who  uses  them,  when, 
and  what  types  they  are  using.  We  will  also  examine  rape  in  the 
Federal  criminal  justice  system,  and  fraud  committed  against  the 
elderly.  These  latter  two  studies  that  we  are  talking  about  are  now 
in  the  Senate  crime  bill. 

SYMPOSIUM 

Last  year  the  Commission  held  its  first  in  a  series  of  symposia 
on  crime  and  punishment  and  brought  experts  and  policymakers 
together  to  share  information  and  exchange  ideas  about  the  specific 
problems  of  drug  abuse  and  violence.  One  important  outcome  of 
this  symposium  was  the  realization  that  actually  very  little  is 
known  about  the  relationship  between  drugs  and  violence.  So,  as 
a  follow-up  to  the  symposium,  the  Commission  has  assembled  a 
task  force  of  criminal  justice  experts,  academicians,  and  practition- 
ers to  provide  an  in-depth  examination  of  the  relationship  between 
drugs  and  violence. 

Additionally,  this  task  force  will  conduct  short-term  research 
projects  and  produce  recommendations  concerning  policy  issues,  po- 
tential legislation,  and  prevention  and  treatment  alternatives. 

In  fiscal  year  1995,  the  Commission  will  hold  its  second  sympo- 
sium on  crime  and  punishment. 

In  summary,  then,  we  are  asking  for  a  net  increase  for  the  re- 
search program  of  $521,000  for  contracts  on  various  projects,  so 
that  we  can  effectively  do  the  analytical  and  advisory  work  that 
Congress  intended  us  to  do.  The  vast  majority  of  this  work  is  re- 
quired by  statute.  Since  the  Commission  is  the  logical  entity  to 
study  the  effects  of  the  guidelines  on  sentencing,  as  well  as  to  serve 
Congress  and  the  criminal  justice  community  as  an  independent 
advisor  on  sentencing-related  issues,  we  are  working  hard  to  pro- 
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vide  the  most  current  information  on  criminal  profile  and  on  issues 
integral  to  the  decision-making  on  criminal  justice  issues  and  sen- 
tencing policy. 

Thank  you. 

Judge,  do  you  want  to  say  anything  else? 

Judge  WlLKlNS.  No,  that  is  fine.  Thank  you.  Mr.  Chairman. 
Thank  you  very  much. 

APPOINTMENTS 

Mr.  MOLLOHAN.  Judge,  we  note  that  your  term  as  Chairman  is 
coming  to  a  close  here.  Do  you  know  if  your  successor  has  been  cho- 
sen? 

Judge  Wilkins.  Not  to  my  knowledge. 

Mr.  MOLLOHAN.  Are  you  aware  of  the  process  that  is  under  way? 

Judge  Wilkins.  I  think  it  is  the  same  process  that  has  always 
been  followed.  The  Department  of  Justice  will  submit  nominees  to 
the  White  House,  and  from  that,  the  President  will  make  a  selec- 
tion. 

Mr.  MOLLOHAN.  Are  there  any  candidates  that  are  currently  on 
the  Commission? 

Judge  Wilkins.  Candidates  for  the  position  of  Chairman? 

Mr.  Mollohan.  Yes. 

Judge  Wilkins.  Yes,  sir.  We  have  two  individuals  who  serve  on 
the  Commission  now  who  have  expressed  an  interest  in  serving  as 
Chairman. 

Mr.  Mollohan.  Will  you  serve  on  the  Commission  after  your 
term? 

Judge  Wilkins.  No,  sir.  My  term  expires  as  Chairman  and  as  a 
member  of  the  Commission.  I  might  add,  I  have  advised  the  Ad- 
ministration that  I  do  not  seek  consideration  for  reappointment. 

MANDATORY  SENTENCING 

Mr.  Mollohan.  I  found  it  to  be  very  informative  testimony  here 
this  morning.  It  sounds  like  you  are  developing  a  lot  of  empirical 
information  that  is  critically  needed  to  make  some  of  the  policy 
judgments  we  are  grappling  with  here  in  Congress. 

As  I  travel  around  in  my  district,  and  otherwise — a  lot  of  concern 
has  been  expressed  to  me  about  the  mandatory  sentencing.  Can 
you  comment  on  the  extent  to  which  you  think  concern  is  valid  and 
to  what  extent  you  think  the  guidelines — or  the  mandatory  sen- 
tencing requirements  are  doing  what  they  were  intended  to  do? 

Judge  Wilkins.  Yes,  I  would  be  happy  to  comment.  I  think  my 
comments  need  to  be  understood  in  the  context  that  we  have  a 
mandatory  guideline  system  in  place  that,  in  my  judgment — and 
empirical  analysis  shows — accomplishes  the  positive  goals  of  a 
mandatory  minimum  sentencing  scheme.  That,  of  course,  is  a  sepa- 
rate scheme.  They  operate  side  by  side  today  in  our  Federal  sys- 
tem. 

Statutes  passed  by  Congress,  of  course,  provide  mandatory  mini- 
mum penalties  that  trump  any  guideline  sentence.  Much  of  the 
criticism  about  guidelines  should  be  attributed  to  the  mandatory 
minimums.  Many  times,  people  confuse  the  two  in  their  discus- 
sions. 
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In  any  event,  the  problem  with  mandatory  minimum  sentencing 
is  it  is  one-dimensional.  If  you  commit  this  statutory  offense,  this 
is  the  flat  penalty;  it  does  not  take  into  account  aggravating  factors 
or  mitigating  factors. 

Now,  the  sentencing  guidelines  can  apply  aggravating  factors  to 
the  mandatory  minimum.  For  example,  if  you  are  involved  in  a  con- 
spiracy to  distribute  five  kilograms  of  cocaine,  the  statute  man- 
dates a  10-year  sentence,  a  flat  10  years  without  parole.  The  guide- 
lines provide,  as  far  as  the  kingpin  is  concerned,  that  this  aggra- 
vating factor  for  the  kingpin  role  in  the  offense  increase  the  sen- 
tence. The  kingpin  in  the  major  conspiracy  will  be  sentenced  above 
the  10  year  mandatory  minimum  to  about  17  years.  The  average 
participant  stays  right  there  at  the  10-year  level,  having  no  miti- 
gating or  aggravating  factors. 

But  then  there  are  people,  particularly  in  the  drug  conspiracies, 
who  play  very  minor  roles.  They  answer  the  telephone,  run  the  er- 
rands, and  are  the  small-time  mules.  The  mandatory  minimums 
apply  flatly  to  them  as  well  and  do  not  allow  the  operation  of  any 
mitigating  factors. 

The  guidelines  try  to  work  on  a  proportional  basis — the  more  se- 
rious the  crime,  the  more  serious  your  role,  the  greater  the  sen- 
tence— but  it  works  in  reverse  as  well.  The  concept  of  proportion- 
ality is  distorted  by  mandatory  minimums.  In  my  judgment,  fair- 
ness sometimes  is  compromised  as  well. 

Now,  the  other  major  problem. 

Mr.  Mollohan.  Just  so  I  understand,  what  I  hear  you  saying  is 
that  the  mandatory  sentencing  applies  across  the  board  for  that 
particular  charge  and  a  conviction? 

Judge  Wilkins.  Yes. 

Mr.  Mollohan.  And  then  the  guidelines  can  increase  the  pen- 
alty? 

Judge  Wilkins.  And  do. 

Mr.  Mollohan.  But  they  cannot  reduce  the  penalty? 

Judge  Wilkins.  Not  below  the  10  year  minimum,  that  is  correct, 
because  mandatory  minimums,  trump  the  guidelines  by  statute. 
Now,  when  we  say  "reduce,"  it  doesn't  mean  reduce  it  down  to  zero, 
or  probation. 

Mr.  Mollohan.  Excuse  me.  You  said  that  they  could  not  be  used 
to  reduce  the  sentence. 

Judge  Wilkins.  The  operation  of  the  guidelines  cannot  be  used 
to  reduce,  because  nothing  can  ever  go  below  the  10-year  manda- 
tory minimum,  regardless  of  the  circumstances.  So,  assuming  you 
have  a  major  conspiracy  and  you  have  an  18-year-old  who  is  an- 
swering the  phone,  taking  orders,  and  so  forth,  and  those  are 
not 

Mr.  Mollohan.  That  person  is  going  to  receive  the  10-year  flat 

sentence. 

Judge  Wilkins.  Yes,  regardless  of  the  role  played.  But  under  the 
guidelines,  in  the  scenario  I  am  giving  you,  that  individual  would 
receive  about  a  five-and-a-half  to  six  year  sentence,  this  minimum 
player,  all  other  factors  being  equal. 

Mr.  Mollohan.  But  the  guidelines  are  proposed,  evidently,  is 
that  what  you  are  saying? 

Judge  Wilkins.  If  it  were  not  for  the  mandatory  minimums,  that 
is  how  the  guidelines  would  have  operated.  The  low-level  fellow 
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would  be  sentenced  down  around  six  years,  the  kingpin  at  17  years, 
which  is  a  significant  sentence,  and  everybody  else  falling  in  be- 
tween, depending  upon  their  role.  Now  with  mandatory  minimum 
sentences  they  stop  at  10  years. 

If  I  might  add,  the  other  objection  that  we  have  found  to  the 
mandatory  minimums  is  that  they  distort  even  application  of  sen- 
tencing policies,  because  many  mandatories  do  not  apply  unless  the 
United  States  Attorney  charges  a  particular  statute.  For  example, 
section  924(c)  of  title  18  covers  possession  of  a  weapon  in  a  crime 
of  violence  or  drug  trafficking  offense,  and  it  carries  a  flat  sentence 
of  five  years  in  addition  to  the  underlying  offense,  if  it  is  charged 
by  the  U.S.  Attorney. 

Other  statutes  enhance  penalties  for  drug  offenders;  if  the  Unit- 
ed States  Attorney  files  a  penalty  notice,  the  Government  can  seek 
an  enhanced  penalty  from  10  to  20  years  based  on  a  second  offense. 

Our  studies  show  that  these  statutes  allowing  penalty  notices  for 
enhancement  are  not  charged  in  63  percent  of  the  cases.  So  you 
see,  there  is  a  lot  of  disparity  being  created  out  there  by  charging 
policies  of  individual  Assistant  United  States  Attorneys  throughout 
the  country.  That  is  one  of  the  things  the  guidelines  will  correct  if 
they  are  allowed  to  work. 

For  example,  in  the  section  924(c)  situation,  if  somebody  commits 
a  crime  of  violence  with  a  weapon,  or  drug  trafficking  with  a  weap- 
on, the  guidelines  apply  and  enhance  the  sentence  for  that  weapon, 
regardless  of  what  the  U.S.  Attorney  charges,  because  it  is  a  real 
sentencing  system.  The  guidelines  look  to  the  underlying  facts; 
these  take  over  and  drive  the  sentence  regardless  of  what  labels 
the  charging  authorities  may  place  upon  that  particular  crime. 

So,  for  these  three  primary  reasons,  we  don't  need  mandatory 
minimums:  first,  we  have  guidelines;  second,  mandatory  minimum 
sentences  don't  allow  mitigating  factors  to  work;  and  third,  they 
create  unwarranted  disparity  because  of  varying  charging  policies 
throughout  the  various  U.S.  Attorneys'  offices  in  the  country. 

PRISON  OVERCROWDING 

Mr.  MOLLOHAN.  Can  you  talk  to  us  a  little  bit  about  the  kind  of 
hardships  that  is  imposing  and  what  that  is  doing  to  the  makeup 
of  the  prison  population  in  ways  that  you  think,  perhaps,  shouldn't 
be  occurring? 

Judge  Wilkins.  I  can  give  you  a  very  detailed  analysis,  because 
we  have  conducted  one. 

For  example,  there  are  folks  who  are  in  the  penitentiary  now, 
who  are  serving  10-year  mandatory  sentences  who  would  be  serv- 
ing five  or  six  years  without  mandatory  minimums.  This  is  not  a 
question  of  whether  anybody  feels  sorry  for  these  people.  It  is  a 
question  of  effective  and  efficient  use  of  resources.  We  are  spending 
a  lot  of  money  on  people  for  whom  crime  control  could  be  achieved 
with  less  of  our  tax  dollars.  We  are  keeping  them,  housing  them 
and  so  forth,  in  prison  for  an  additional  four  years  beyond  what  the 
guidelines  would  normally  provide. 

I  can't  tell  you  how  many  people  maybe  John  or  Phyllis  can  re- 
member but  we  can  certainly  supply  this  information  and  will  be 
happy  to,  if  you  are  interested  in  it. 

[The  information  follows:] 
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In  fiscal  year  1992,  16,684  offenders  were  sentenced  under  the 
Sentencing  Commission's  drug  guidelines.   Of  that  number,  6,897 
(or  41.3%)  could  be  characterized  as  non-violent,  first  offenders 
(i.e.,  defendants  who  had  no  prior  convictions  as  determined  by 
the  guidelines,  did  not  possess  a  weapon,  and  played  no 
aggravating  role  in  the  offense) .   A  slightly  more  expansive 
definition  of  first  offender  (i.e.,  one  in  which  the  defendant 
had  one  minor  prior  conviction  resulting  in  a  sentence  of  less 
than  60  days)  would  result  in  a  pool  of  8,459  drug  defendants. 

Of  the  16,684  drug  offenders  sentenced  under  the  guidelines  in 
fiscal  year  1992,  9,212  were  convicted  under  statutes  carrying 
mandatory  minimum  penalties.   Of  these  offenders,  3,198  (34.7%) 
would  fall  under  the  more  restrictive  definition  of  non-violent, 
first  offenders  cited  above;  3,984  (43.2%)  would  fall  under  the 
slightly  more  expansive  definition. 

The  following  detailed  information  has  been  compiled  from  our 
comprehensive  sentencing  data  collection  system. 
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Defendants  Sentenced  under  the  Federal 
Sentencing  Guidelines  for  Drug  Offenses  —  Fiscal  Year  1992 


I.  Defendants  sentenced  under  Chapter  Two,  Part  D  of  the  Guidelines  Manual: 
16,684 

II.  Defendants  sentenced  under  Chapter  Two,  Part  D  of  the  Guidelines  Manual  who 
met  the  following  criteria: 

•  zero  criminal  history  points 

•  no  weapon  involved  in  the  offense 

•  defendant  played  no  aggravating  role  in  the  offense 

6,897  (41.3%  of  the  total  number  of  drug  offenders  sentenced  under  the 
guidelines  in  FY  '92) 

III.  Defendants  sentenced  under  Chapter  Two,  Part  D  of  the  Guidelines  Manual  who 
met  the  following  criteria: 

•  criminal  history  category  I  (includes  offenders  with  zero  and  one 
criminal  history  points) 

•  no  weapon  involved  in  the  offense 

•  defendant  played  no  aggravating  role  in  the  offense 

8,459  (50.7%  of  the  total  number  of  drug  offenders  sentenced  under  the 
guidelines  in  FY  '92) 

IV.  Defendants  sentenced  under  Chapter  Two,  Part  D  of  the  Guidelines  Manual  who 
were  convicted  of  a  statute  carrying  a  mandatory  minimum  penalty: 

9,212 

V.  Defendants  sentenced  under  Chapter  Two,  Part  D  of  the  Guidelines  Manual  who 
met  the  following  criteria: 

•  sentenced  under  a  mandatory  minimum  statute 

•  zero  criminal  history  points 

•  no  weapon  involved  in  the  offense 

•  defendant  played  no  aggravating  role  in  the  offense 

3,198  (34.7%  of  the  total  number  of  drug  offenders  sentenced  under  the 

guidelines  in  FY  '92  upon  conviction  for  a  statute  that  carried  a  mandatory 
minimum  penalty) 

VI.  Defendants  sentenced  under  Chapter  Two,  Part  D  of  the  Guidelines  Manual  who 
met  the  following  criteria: 

•  sentenced  under  a  mandatory  minimum  statute 

•  criminal  history  category  I  (includes  offenders  with  zero  and  one 
criminal  history  points) 

•  no  weapon  involved  in  the  offense 

•  defendant  played  no  aggravating  role  in  the  offense 

3,984  (43.2%  of  the  total  number  of  drug  offenders  sentenced  under  the 

guidelines  in  FY  '92  upon  conviction  for  a  statute  that  carried  a  mandatory 
minimum  penalty) 
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Federal  Drug  Cases:    A  Profile  of  Mandatory  Minimums 
(October  1,  1991  through  September  30,  1992) 


Sentencing  Guideline 
Criminal  History  Category  d-VH 


I  -  0  Points 

49% 


SOURCE:     U.S.  Sentencing  Commission 
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Federal  Drug  Cases:    A  Profile  of  Mandatory  Minimums 
(October  1,  1991  through  September  30,  1992) 


Role  in  the  Offense 


Aggravating  Role 
15% 


No  Role 

Adjustment 

72% 


tins  Role 
3% 


SOURCE:     U.S.  Sentencing  Commission 
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Federal  Drug  Cases:    A  Profile  of  Mandatory  Minimums 
(October  1,  1991  through  September  30,  1992) 


Weapon  Use 


No     Weapon 
76% 


Guideline    Gun 

Enhancement 

1  1% 


Statutory     Gun 

Enhancement 

1  2  9c 


SOURCE:     U.S.  Sentencing  Commission 
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Mr.  Mollohan.  I  would  really  like  to  hear  you  talk  about  it  a 
little  bit.  There  are  people  out  there  receiving  penalties  that  are  too 
onerous  for  the  crime.  If  they  don't  fit  the  crime,  I  think  we  ought 
to  understand  that  mandatory  sentences  are  having  that  effect. 
There  are  people  out  there  who  might  be  serving  four-and-a-half  or 
five  or  five-and-a-half  that  have  a  mandatory  of  10.  Are  there  any 
people  out  there  that  you  feel  should  be  serving  a  year,  a  year-and- 
a-half,  but  under  the  mandatory  sentences  are  serving  10,  for  ex- 
ample? 

Judge  Wilkins.  That  is  a  good  point.  Yes,  I  am  sure  there  are. 
For  example,  the  statute  provides  that  if  you  possess — not  distrib- 
ute— possess  more  than  five  grams,  5.1  grams  of  crack,  which  is 
the  size  of  a  little  Nutrasweet  package  you  get  at  the  restaurant, 
it  is  a  mandatory  five-year  sentence.  So  individuals  who  possess 
five  grams  and  a  smidgen  more  of  crack  are  serving  five  years  in 
prison  for  the  simple  possession  of  that  drug. 

Crack  is  a  very,  very  dangerous  drug,  no  question  about  it.  For 
individuals  who  are  in  the  inner  city,  where  crack  is  prevalent  and 
it  is  the  drug  of  choice  and  have  five  and  a  little  bit  more  grams 
for  their  own  consumption,  I  question  whether  a  five-year  sentence 
is  the  most  efficient  and  effective  use  of  our  prison  resources. 

Ms.  Newton.  May  I  add  something  to  that?  Particularly  when 
you  weigh  the  fact  that  4.9  grams  of  crack  is  limited  to  one  year. 
So,  it  doesn't  make  sense. 

Judge  Wilkins.  That  is  a  good  point.  That  is  the  problem  with 
mandatory  minimums.  Just  a  touch  of  dope  can  make  a  difference. 

And  then  it  continues,  if  you  have  10  grams,  it  goes  to  10  years. 
So  it  creates  these  cliffs  where  an  insignificant  factor  like  a  touch 
more  of  crack  can  make  such  a  big  difference.  That  doesn't  seem 
to  be  a  rational  sentencing  policy,  when  such  a  big  difference  in 
sentence  is  based  on  an  increase  of  such  a  small  amount. 

Mr.  Mollohan.  And  the  reason  that  is  important  is,  first  of  all, 
we  have  limited  prison  resources;  and  secondly,  we  want  to  be  fair. 
We  want  to  try  to  achieve  some  real  purpose  here,  some  deterrence 
purpose  and  not  to  create  criminals  by  imposing  sentences  that  are 
disproportionate  to  the  crime.  They  spend  horrible  amounts  of  time 
in  prison,  and  they  will  probably  come  out  criminals. 

So  how  do  you  analyze  that?  Are  there  any  studies  that  you  are 
conducting  and  any  analysis  that  you  are  undertaking  to  try  to 
make  determinations  of  how  you  balance  that?  What  is  the  proper 
punishment  for  the  crime,  how  it  impacts  overcrowding,  and  also 
how  it  impacts  the  recidivism  questions?  Are  you  all  doing  that 
kind  of  work  and  can  you  talk  about  that? 

Judge  Wilkins.  Yes.  We  have  done  that  type  of  analysis.  We 
have  submitted  a  very  detailed  report  to  the  Congress  on  manda- 
tory minimums  and  I  also  testified  about  this  problem  before  var- 
ious committees  of  the  House  Judiciary  Committee. 

I  think  the  report  itself— I  have  a  copy  of  it  here — will  answer 
many  of  the  questions  that  you  posed.  We  now  have  ongoing— and 
we  hope  to  have  it  out  next  month — a  very  detailed  analysis  of 
crack  cocaine  and  related  sentencing  policies. 
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CRACK  COCAINE  SENTENCING 

Crack  is  sentenced  100  times  more  severely  than  powder  cocaine 
by  statute.  It  is  a  100-to-one  ratio,  a  ratio  set  by  statute.  I  don't 
know  whether  Congress  is  willing  to  bite  the  bullet  and  give  seri- 
ous consideration  to  changing  that  or  not,  but  when  the  study 
comes  out  you  will  have  all  of  the  information  before  you. 

IMPACT  OF  LEGISLATIVE  CHANGE 

Mr.  MOLLOHAN.  What  would  the  impact  of  your  recommenda- 
tions be  on  the  cost  of  running  the  penal  system? 

Judge  Wilkins.  We  really  don't  do  a  lot  of  studies  of  the  cost  to 
the  courts  and  the  extra  resources  used  by  probation  officers  and 
judges.  The  Administrative  Office  does  most  of  that,  but  we  do,  in 
conjunction  with  the  Bureau  of  Prisons,  prepare  a  very  detailed 
prison  impact  analysis  of  all  of  this. 

Mr.  Mollohan.  And  that  analysis  is  included;  is  that  correct? 

Ms.  Newton.  It  is  in  the  final  draft  stage.  The  Commission  has 
seen  it  and  we  are  taking  their  comments  and  putting  it  together. 
Also,  there  is  a  chapter  in  the  Mandatory  Minimum  Report  on  pris- 
on impact.  You  asked  earlier  about  the  impact  on  prisons,  the  1986 
Antidrug  Abuse  Act  resulted  in  a  projected  40  percent  increase  in 
the  prison  population.  And  those  projections  are  in  the  document 
I  just  gave  you.  It  also  assigns  dollar  amounts  in  the  prison  area. 

In  terms  of  the  crack  report,  we  are  looking  at  probably  another 
month  or  so  of  work  before  we  actually  get  that  up  to  the  Hill. 

SENTENCING  COMMISSION  AS  ADVISER 

Mr.  Mollohan.  Are  the  authorizing  committees  listening  to 
what  you  are  having  to  say  and  incorporating  it  in  their  legislation, 
as  they  develop  these  crime  bills? 

Judge  Wilkins.  Yes,  sir.  Many  times,  not  all  of  the  time — I  guess 
we  won't  win  all  of  the  time.  In  the  Senate  crime  bill  this  time  and 
the  last  year  and  the  time  before  that,  rather  than  enacting  a  new 
mandatory  minimum,  what  the  Congress  is  doing,  on  occasion,  is 
directing  the  Sentencing  Commission  to  provide  sufficient  punish- 
ment or  substantial  punishment  for  this  type  of  offense  and  giving 
us  some  latitude  to  go  back  and  fit  that  type  of  crime;  that  is,  tak- 
ing the  policy  decision  from  the  policymakers  here  in  the  Congress, 
but  then  fitting  it  into  our  rather  sophisticated  guideline  scheme. 

coordinating  a  crime  bill  with  sentencing  system 

Mr.  Mollohan.  Is  there  any  hope  here  that  we  can  fashion  a 
crime  bill  and  a  sentencing  system  that  is  proportional  to  the 
crime,  and  could  result  in  a  reduction  in  costs  in  the  system  and 
in  the  penal  system,  for  example?  Do  you  have  any  hope  of  that? 
If  your  recommendations  were  followed,  would  that  be  a  result? 

Judge  Wilkins.  Yes,  sir,  it  would  be.  I  understand  there  are 
other  considerations. 

Mr.  Mollohan.  What  are  the  other  considerations? 

Judge  Wilkins.  Political. 

Mr.  Mollohan.  Understanding  public  perception,  is  that  why 
you  are  doing  this  public  survey? 
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Judge  Wilkins.  Well,  that  is  one  of  the  reasons  we  are  doing 
that.  I  think  public  perceptions  gathered  systematically  would  be 
interesting  for  the  Congress  to  see. 

DIRECTION  FROM  CONGRESS 

What  I  want  my  senators  and  my  representatives  to  do,  when  it 
is  time  to  talk  about  crime  and  punishment  and  law  and  order,  is 
to  direct  this  Sentencing  Commission  to  do  something.  We  always 
respond.  Under  these  guidelines,  we  have  the  toughest  sentencing 
policy  in  the  Federal  system  in  the  history  of  this  country. 

So  it  is  not  a  question  of  being  soft  on  crime.  It  not  only  has  to 
be  tough,  it  has  to  be  fair.  So  we  are  trying  to  meet  both  of  those 
goals  to  achieve  crime  control,  and  it  can  be  achieved,  I  think,  if 
the  Congress  says,  "Sentencing  Commission,  we  want  you  to  do 
this:  substantial  punishment  for  those  who  use  a  weapon  in  the 
commission  of  a  violent  crime;  substantial  punishment  for  kingpins 
who  traffic  in  more  than  X  amount  of  dope,"  and  so  forth.  We  can 
do  all  of  those  things. 

What  we  will  end  up  with  is  a  proportional  scheme  that  is  ration- 
al and  is  based  upon  as  much  data  as  can  humanly  be  gathered 
before  the  decision  is  made. 

Mr.  Mollohan.  They  are  in  two  moods.  They  are  in  a  mood  to 
really  fight  crime;  they  are  also  in  a  mood  to  reduce  the  Federal 
budget  deficit.  I  think  it  would  be  a  wonderful,  win-win  situation 
were  you  to  come  up  with  a  scheme  where  the  punishment  fits  the 
crime  and  also  resulted  in  lower  costs  throughout  the  Judiciary  and 
the  penal  system.  I  think  it  would  be  very  political. 

I  would  like  to  sponsor  that  legislation. 

SENTENCING  GUIDELINES  AND  THREE-TIME  LOSER  PROPOSAL 

Judge  Wilkins.  There  is  a  three-time  loser  provision  that  is 
going  to  be  considered  by  the  Congress.  We  point  out  in  our  crime 
bill  analysis  that  we  have  a  very  tough  three-time  loser  provision 
on  the  books  in  the  sentencing  guidelines  today.  Under  the  guide- 
lines, individuals  are  being  sentenced  to  prison  without  parole.  We 
spend  a  lot  of  time  and  effort  talking  about  a  new  three-time  loser 
provision  when,  in  fact,  our  three-time  losers  in  the  Federal  system 
are  not  the  muggers,  the  rapists,  and  the  strong-arm  robbers  that 
we  think  about,  because  those  individuals  violate  State  law,  not 
Federal  law  because  of  our  limited  jurisdiction. 

Most  violent  offenders  in  the  Federal  system  are  those  who  rob 
federally  insured  banks.  As  far  as  murder  is  concerned,  only  five- 
tenths  of  1  percent  of  Federal  violent  offenders  are  murderers;  four- 
tenths  of  1  percent  are  rapists;  1.1  percent  commit  an  aggravated 
assault.  And  most  of  those  violent  offenders,  over  50  percent,  are 
Native  Americans  committing  those  crimes  on  Indian  reservations. 

Mr.  Mollohan.  You  are  talking  about  Federal  offenders? 

Judge  Wilkins.  Yes,  sir.  So  we  need  to  think  about  three-time 
losers;  who  are  we  talking  about?  Who  are  the  people  we  want  to 
target?  We  don't  want  to  mislead  the  public  by  saying  we  are  going 
to  solve  the  crime  problem  by  putting  all  of  these  violent  criminals 
in  the  penitentiary.  The  answer  is  going  to  be  found  by  individual 
States  when  they  create  three-time  loser  provisions  similar  to  what 
we  have  on  the  Federal  books  now,  so  that  we  work  together. 
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Mr.  Mollohan.  Well,  it  has  just  caught  on,  hasn't  it? 

Judge  Wilkins.  Yes,  sir. 

Mr.  Mollohan.  So  that  is  the  political  driving  force.  But  if  you 
had  a  package  which  addressed  budget  deficits  and  addressed  pris- 
on populations  and  was  tough  in  terms  of  punishment  fitting  the 
crime,  I  think  that  could  sell  equally  well.  I  think  that  would  catch 
on.  What  a  winner. 

Judge  Wilkins.  Yes,  sir. 

Mr.  Mollohan.  Mr.  Taylor? 

Mr.  Taylor.  Thank  you,  Mr.  Chairman. 

Judge. 

Judge  Wilkins.  Good  morning. 

Mr.  Taylor.  As  a  neighbor  out  in  my  part  of  the  country,  have 
you  noticed  how  funny  some  of  these  folks  talk  around  here? 

I  followed  your  career  and  certainly  appreciate  the  service  you 
have  rendered  as  Chairman  of  the  Sentencing  Commission,  and  as 
Solicitor  and  District  Court  Judge;  and  I  appreciate  it.  I  appreciate 
your  steadfastness  and  the  service  that  have  you  furnished  the 
country. 

GUIDELINES  FOR  ENVIRONMENTAL  OFFENSES 

One  question  I  had  is  in  the  area  of  the  sentencing  guidelines  for 
organizations  convicted  of  environmental  offenses.  Now,  does  that 
include  individuals,  small  businessmen  who  wouldn't  have  what  we 
would  think  of  as,  ordinarily,  an  organization? 

Judge  Wilkins.  We  have  guidelines  that  are  now  in  effect  for  vio- 
lations of  environmental  laws  by  individuals 

Mr.  Taylor.  Good. 

Judge  Wilkins.  We  have  not  yet  developed  guidelines  for  organi- 
zations who  commit  environmental  offenses,  where  a  corporation  is 
being  charged.  We  are  working  on  that  now,  and  we  have  just  fin- 
ished a  preliminary  report.  That  work  will  be  coming  along  soon. 

Mr.  Taylor.  If  I  am  a  small  businessman  and  have  a  corpora- 
tion, would  that  put  me  in  the  organization  or  in  the  individual  cat- 
egory? 

Judge  Wilkins.  Well,  it  would  depend  on  the  charging  policy  of 
the  U.S.  Attorney.  But  if  you  are  a  member  of  the  organization  and 
you  personally  commit  the  pollution  or  whatever  the  environmental 
offense  was,  you  could  individually  be  charged. 

Mr.  Taylor.  I  am  thinking  in  terms  of  what  puts  me  into  the  or- 
ganization category — the  fact  that  my  business  is  incorporated? 
Would  that  put  me  in  the  organization  that  you  are  developing 
now,  those  guidelines? 

Judge  Wilkins.  You  don't  have  to  be  incorporated,  of  course;  it 
could  be  any  organization,  a  partnership  or  a  corporation  or  some 
other  type  of  organization.  Because  of  vicarious  liability,  that  orga- 
nization, as  you  well  know,  will  be  responsible  and  can  be  punished 
through  fines,  because  you  can't  put  an  organization  in  jail  for  the 
acts  of  its  agents. 

Mr.  Taylor.  Certainly.  Well,  I  would  love  to  follow  up  with  you 
and  see  how  that  is  going  when  you  complete  that  and  are  ready 
to  release  it.  I  am  disturbed,  to  some  extent,  how  the  heavy  fines 
are  for  what  one  would  consider  relatively  minor  offenses. 
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A  lot  of  us  are  still  trying  to  determine  what  a  "wetland"  is.  We 
can  tell  the  difference  between  dumping  a  dangerous  chemical  into 
a  public  source;  that  is  clear,  but  when  a  farmer  is  over  here  trying 
to  follow  a  lot  of  these  new  rules  that  are  coming  down  and  the  dol- 
lar fines,  as  well  as  the  prison  fines  that  are  coming  with  them, 
we  have  moved  way  up  beyond  what  I  think  we  should  be  in  that 
area;  and  I  would  be  interested  in  seeing  that. 

Judge  WlLKlNS.  We  share  your  concern.  That  is  why,  when  we 
issued  guidelines  for  organizations,  we  did  not  include  environ- 
mental offenses  because  that  is  a  separate  and  distinct  area.  There 
are  these  various  concerns  that  you  have  expressed  that  don't 
apply  to  fraud  and  other  types  of  offenses. 

We  hope  we  can  address  these  concerns  before  we  promulgate 
guidelines  and  we  will  give  them  to  you  for  your  review. 

Mr.  Taylor.  I  appreciate  that.  Thank  you,  Judge. 

Thank  you,  Mr.  Chairman. 

Mr.  MOLLOHAN.  Mr.  Moran? 

Mr.  Moran.  Thank  you,  Mr.  Chairman.  I  know  that  you  have 
covered  the  "Three  Strikes  and  You're  Out  issue",  but  there  are  a 
number  of  different  aspects  to  it.  It  is  one  of  these  things  that  just 
sounds  so  proper  and  simple  when  you  first  hear  it,  but  when  you 
look  into  it  at  greater  depth,  there  are  a  lot  of  problems. 

One  of  the  problems  is  that  there  have  been  only  a  few  hundred 
actual  Federal  violent  crimes  where  we  have  gotten  convictions, 
and  the  vast  majority  of  them  are  Native  Americans.  So  I  think 
that  the  outcome  of  legislation  like  this  that  only  applied  to  Fed- 
eral crimes — might  be  that  Native  Americans  far  more  harshly 
than  the  vast  majority  of  the  population  for  violent  crimes. 

That  is  not  to  say  that  people  shouldn't  be  harshly  treated  for 
consistent  violent  crimes,  but  it  needs  to  be  fairly  applied. 

CRACK  COCAINE  IN  THE  FEDERAL  SYSTEM 

There  is  another  issue  and  aspect  that  I  understand  that  has 
been  brought  up  as  well.  This  is  the  result  of  Federal  legislation 
that  is  applied  to  crack  cocaine  possession,  but  not  powder  cocaine. 
Of  course,  through  this  provision,  we  wind  up  getting  a  dispropor- 
tionate impact  on  the  African-American  population,  who  tend  to  be 
of  lower  income,  and  who  is  more  likely  to  be  in  possession  of  crack 
cocaine.  The  upper  middle-class  drug  users  caught  with  powder  co- 
caine get  much  lighter  sentences. 

There  is  a  third  aspect  of  it,  and  I  am  listing  all  of  this  so  you 
can  sort  of  pick  what  you  want  to  address. 

Judge  Wilkins.  Thank  you. 

AGING  OF  THE  PRISON  POPULATION 

Mr.  Moran.  I  can't  really  see  much  sense  in  providing  nursing 
home  surroundings  for  violent  criminals.  Once  somebody  experi- 
ences kidney  failure  or  needs  to  have  round-the-clock  treatment,  I 
think  this  business  of  keeping  them  in  prison  forever  loses  some  of 
its  appeal.  Given  the  statistical  evidence  that  people  are  much  less 
likely  to  commit  violent  crimes  at  all  after  a  certain  age — and  I 
gather  that  is  getting  younger  and  younger,  because  the  initiation 
of  violent  crime  is  getting  younger;  we  are  now  looking  at  15  to  35, 
I  guess  is  really  when  most  people  commit  crimes.  But  do  you  not 
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think  maybe  an  amendment  that  might  say,  once  a  person  has 
served  their  normal  period  of  time  and  approaches  the  age  of  55 
or  62,  that  it  might  make  sense  to  clear  out  some  of  our  prisons 
and  avoid  some  of  our  long-term  nursing  home-type  medical  costs 
in  Federal  prisons? 

Judge  Wilkins.  Let  me  address  the  third  issue.  We  have  talked 
about  the  other  two  to  some  extent,  but  I  think  you  raise  very  im- 
portant issues.  As  a  matter  of  fact,  we  are  doing  work  at  the  Sen- 
tencing Commission  with  the  Bureau  of  Prisons  dealing  with  the 
greying  of  our  prisons  and  the  geriatric  problems  that  we  will  en- 
counter, not  today  or  next  year,  but  down  the  road  with  these  very, 
very  lengthy  sentences  that  are  being  imposed. 

Life  imprisonment  without  parole  is  an  appropriate  punishment 
in  a  very  limited  number  of  cases — the  most  heinous  cases,  like 
murder  or  rape  or  kidnapping,  perhaps — because  we  need  to  ex- 
press our  moral  outrage  at  that  type  of  conduct.  In  these  cases, 
crime  control  is  achieved  through  life  imprisonment,  even  though 
we  will  have  some  geriatric  problems  with  those  inmates  down  the 
road,  but  they  will  be  very  few  in  number. 

On  the  other  hand,  for  other  types  of  violent  offenses,  our  three- 
time  loser  guideline  offender  provision  does  not  mandate  life  im- 
prisonment. These  somewhat  less  serious  offenses  are  sentenced  up 
to  the  statutory  maximum,  which  may  be  15  years,  it  may  be  20 
years,  or  it  may  be  25.  But  these  individuals  will  be  released  at 
some  point  down  the  road,  hopefully  before  they  reach  retirement 
age  and  require  special  care. 

How  do  we  do  it?  How  do  we  allow  for  the  prisons  to  be  emptied 
of  these  individuals  who  do  not  pose  a  threat  to  society  anymore 
because  of  age?  Do  we  allow  them  out  after  20  years  in  prison?  I 
am  not  sure  of  the  best  way  to  do  it. 

I  doubt  that  a  flat  bill  that  says — after  age  55,  we  can  let  them 
out — is  the  right  way  to  do  it.  On  the  other  hand,  I  was  thinking 
yesterday  when  I  was  testifying  before  the  House  Committee  on 
the  Judiciary  about  this  issue.  We  have  the  ability  for  the  Presi- 
dent to  pardon  an  individual  or  to  reduce  the  sentence  through 
presidential  powers.  That  is  a  way  to  do  it,  although  it  would  be 
very  difficult  to  administer. 

The  other  thing  we  might  be  able  to  do  is  pass  a  bill  that  would 
allow,  on  motion  of  the  Department  of  Justice  or  the  Bureau  of 
Prisons,  the  court  to  amend  the  sentence  so  that  the  individual 
could  be  released  to  some  type  of  other  sanction,  perhaps  home  ar- 
rest or  some  other  type  of  supervision  outside  of  prison. 

Ms.  Newton.  We  have  proposed  an  amendment  this  year  dealing 
with  that. 

Judge  Wilkins.  But  it  will  take  legislation  in  order  to  accomplish 
this  change.  It  is  something  that  we  need  to  deal  with.  Maybe  the 
idea  of  having  the  Department  of  Justice  involved  in  the  decision- 
making is  a  good  idea,  because  not  all  individuals  aged  55  should 
be  released.  The  Department  might  help  identify  those  who  would 
not  pose  any  threat  to  society  if  released  from  prison. 

Mr.  Moran.  What  would  your  legislative  proposal  look  like,  Phyl- 
lis? 

Ms.  Newton.  Actually,  it  is  a  proposed  amendment  to  the  guide- 
lines. 
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John,  I  don't  know  if  you  can  speak  to  that  better  than  I  can. 

One  of  the  problems  we  have  in  looking  at  such  an  amendment, 
and  that  becomes  a  concern  to  the  Sentencing  Commission,  is  if  an 
amendment  trumps  what  we  are  trying  to  do  under  the  guidelines. 
So  we  like  to  try  to  work  with  Congress  and  figure  out  how  an 
amendment  will  work  within  the  guideline  system. 

I  don't  have  that  off  the  top  of  my  head.  Do  you  know  what  that 
is,  John? 

Mr.  Steer.  Well,  Congressman  Moran,  the  current  statute  has  a 
very  narrowly  drawn  provision  that  allows  the  Bureau  of  Prisons 
to  petition  the  judge  to  reduce  a  sentence  for  what  is  called  "ex- 
traordinary and  compelling  circumstances."  The  statute  also  directs 
the  Sentencing  Commission  to  have  some  role  in  this  in  writing 
policy  statements  that  would  provide  guidance  to  the  Bureau  and 
to  the  court  in  making  that  kind  of  a  reduction. 

I  think  the  reason  the  Chairman  said,  "you  may  need  legisla- 
tion," is  because  it  would  be  a  stretch  to  say  that  reaching  an  age 
beyond  which  someone  is  not  likely  to  be  a  danger  to  society  con- 
stitutes, in  itself,  an  extraordinary  circumstance.  Moreover,  the 
statute  expressly  states  that  rehabilitation  alone  is  not  an  extraor- 
dinary and  compelling  factor. 

Now,  if  the  individual  was  terminally  ill,  that  probably  meets  the 
current  test  of  the  statute,  and  the  Bureau  is  currently  authorized 
to  provide  some  relief  in  that  existing  mechanism.  But  it  could 
perhaps 

Mr.  Moran.  Who  makes  the  final  decision? 

Mr.  Steer.  The  Bureau  of  Prisons  petitions  the  sentencing  court, 
and  then  it  is  discretionary  with  the  sentencing  court. 

Mr.  Moran.  The  individual  sentencing  court? 

Mr.  Steer.  Yes,  sir. 

Mr.  Moran.  Well,  I  don't  want  to  ask  questions  that  have  al- 
ready been  asked  before.  Your  time  is  too  valuable  to  have  you  re- 
peat the  answers,  so  I  will  look  at  the  testimony.  And  I  think 
maybe  we  may  contact  you  on  some  of  this,  as  the  crime  bill  hits 
the  House  Floor,  to  get  your  perspective  on  some  of  these  issues. 

Judge  WlLKlNS.  Thank  you  very  much. 

I  might  add  that  we  have  here  a  copy  of  our  analysis  of  the  crime 
bill  and  we  would  be  happy  to  provide  one  for  you  and  respond  to 
any  additional  questions  you  have.  We  have  the  capability  to  pro- 
vide data  and  information  that  will  assist  the  Members  of  Congress 
in  making  informed  decisions  on  these  important  issues. 

Mr.  Moran.  Your  testimony  is  important  because  there  are  very 
few  people  in  the  country,  who  realize  the  limitations  of  Federal 
crime  bills  since  they  only  apply  to  Federal  prisons.  The  vast  ma- 
jority are  State  and  local  crimes. 

We  can  show  how  tough  we  are  by  mandating  death  if  you  shoot 
a  postman  or  kidnap  a  Congressman,  but  there  are  limitations  to 
what  we  can  really  do  in  terms  of  the  national  epidemic  of  crime, 
other  than  providing  resources  for  States  and  localities  to  better 
perform  their  appropriate  role. 

But  we  appreciate  your  testimony. 

Thank  you,  Mr.  Chairman. 
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Mr.  Mollohan.  You  are  welcome.  I  am  not  sure  the  American 
people  would  agree  that  the  death  penalty  is  justified  in  regard  to 
all  of  those  comments  that  you  mentioned  there. 

Mr.  Moran.  I  am  not  sure.  Kidnapping  a  Congressman — I  think 
they  would  probably  just  assume  that  you  not  get  any  punish- 
ment— maybe  a  ticker  tape  parade. 

Mr.  Mollohan.  Thank  you,  Judge.  We  appreciate  very  much 
your  testimony.  Congratulations  to  you;  we  appreciate  your  service. 

[The  following  questions  were  submitted  to  be  answered  for  the 
record:] 
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Questions  submitted  by  Congressman  Alan  B.  Mollohan 

UNITED  STATES  SENTENCING  COMMISSION 

Pending  Crime  Legislation 

QUESTION:  Are  you  currently  devoting  resources  to  the  analysis  of  the  crime  legislation? 
If  so,  how  much? 

ANSWER:  The  Commission  has  responded  to  over  100  requests  for  information  on  the 
effects  of  the  proposed  crime  bill  provisions  on  current  penalties  and 
sentencing  issues.  In  the  past  six  months,  we  have  devoted  approximately  3.5 
staff  years  to  a  variety  of  requests  for  research,  analyses,  and  responses  to 
inquiries  associated  with  the  crime  bill  and  various  proposals  related  to  it. 
The  most  time-consuming  tasks  have  been  analyses  of  proposals,  current 
statutory  or  guideline  provisions,  and  specialized  sentencing  data  in  order  to 
project  probable  effects  of  various  legislative  proposals.  In  addition, 
Commissioners  have  testified  before  various  congressional  committees,  and 
staff  have  responded  to  inquiries  from  the  press  and  public,  as  well  as 
legislators  and  other  policymakers. 

Contracting  Increase 

QUESTION:  You  are  requesting  a  program  increase  of  $521,000  to  fund  program-related 
contracts  which  you  indicate  are  necessary  to  fulfill  statutory  requirements. 
What  is  the  current  amount  in  your  base  for  program-related  contracts? 

ANSWER:  The  total  amount  we  expect  to  spend  in  1994  on  program-related  contracts 
is  approximately  $880,000,  in  a  combination  of  fiscal  year  1994  funds  and 
remaining  no-year  funds.  Without  the  addition  of  the  carry-over  funds  of 
$430,000,  the  fiscal  year  1994  program-related  contract  base  would  be 
$450,000.  Faced  with  a  six-percent  cut  in  1994,  we  are  forced  to  delay 
important  statutorily  required  research  and  analyses.  In  order  to  keep  critical 
data  collection  projects  moving  forward  this  year,  the  Commission  expects  to 
use  carry-over  funds  on  contract  support  for  the  design  and  testing  of  new 
data  collection  modules  and  for  contracts  to  facilitate  the  electronic  transfer 
of  sentencing  data  between  the  Courts  and  the  Sentencing  Commission. 

In  fiscal  year  1995,  the  Commission  will  use  the  $450,000  base  to  complete 
such  statutorily  required  projects  as  research  on  recidivism  and  just 
punishment  and  to  conduct  research  and  analyses  directed  by  the  crime  bill. 
The  request  for  an  increase  of  $521,000  in  program-related  contract  funds  for 
fiscal  year  1995  will  cover  projects  delayed  this  year.  Without  the  increased 
funding,  we  would  not  be  able  to  continue  the  full-scale  research  and  analysis 
program  that  Congress  envisioned  in  the  Sentencing  Reform  Act;  specifically, 
we  would  not  be  able  to  complete  statutorily  required  research  related  to  the 


159 


purposes  of  sentencing  and  maximum  use  of  prison  resources 

QUESTION:  Does  this  requested  increase  mean  that  you  plan  to  do  less  of  the  research  in- 
house?  Is  there  a  corresponding  decrease  in  personnel  costs  relating  to  this 
increase  in  contracting? 

ANSWER:  No,  we  will  not  be  decreasing  in-house  research  or  personnel.  The  requested 
increase  in  contract  funds  is  to  assist  in  the  remaining  volume  of  work  related 
to  statutory  requirements  that  we  have  had  to  delay  due  to  reductions  in 
funding  and  the  time  constraints  of  other  priority  projects.  The  Commission 
is  a  small  agency  and  we  have  always  operated  in  a  streamlined,  "barebones" 
fashion.  Crosstraining  has  been  the  standard  and  we  are  truly  a  hands-on 
agency.  When  we  contract  with  firms  or  individuals  to  provide  services,  we 
participate  actively  in  directing  and  managing  the  project 

Since  the  Commission  completed  the  statutorily  required  evaluation  report  on 
the  operation  of  the  guideline  system  and  its  short-term  impacts  on  disparity 
in  sentencing,  use  of  incarceration,  and  prosecutorial  discretion  and  plea 
bargaining,  staff  involved  in  the  research  and  drafting  of  that  study  have 
turned  their  attention  to  other  long-term  and  short-term  projects.  These 
projects  include  research  and  analyses  in  response  to  congressional  directives 
and  requests  for  information.  These  staff  are  knowledgeable  about  the 
sentencing  guidelines  and  their  operation,  a  critical  element  in  conducting  in- 
house  research  and  in  guiding  contractor  personnel  when  we  determine  it  is 
cost  effective  to  use  outside  resources. 

QUESTION:  What  types  of  organizations  does  the  Commission  contract  with  to  perform 
research  and  analyses?  Does  this  requested  increase  represent  any  change  in 
the  type  of  contracts  being  entered  into? 

ANSWER:  Up  to  the  time  the  evaluation  report  on  the  operation  of  the  guidelines  was 
completed,  the  Commission  primarily  entered  into  short-term  contracts  with 
individuals.  Because  the  Commission  was  a  new  agency  with  so  many  varied 
tasks  to  accomplish  in  a  short  amount  of  time,  it  was  cost  effective  to  contract 
for  expert  assistance  in  areas  where  we  did  not  have  sufficient  staff  expertise. 

In  the  past  two  to  three  years,  the  Commission  has  issued  requests  for 
proposals  in  an  effort  to  attract  the  most  qualified  and  reasonably  priced 
firms  or  individuals  to  assist  us  in  our  more  sizable  and,  in  some  instances, 
longer-term  efforts.  For  instance,  we  have  contracted  with  a  survey  research 
firm  to  administer  the  public  opinion  survey  on  just  punishment,  instead  of 
training  and  dispersing  our  own  staff  to  do  the  survey  work.  Besides  not 
having  a  cadre  of  staff  that  is  both  trained  and  available  to  do  this  survey 
work,  we  determined  that  a  contractor  engaging  in  this  type  of  work  on  a 
regular  basis  could  perform  it  more  cost  effectively.  If  Congress  grants  our 
requested  program  increase,  we  will  continue  to  judiciously  select  the  firms 
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or  individuals  offering  the  greatest  value  in  terms  of  expertise,  required 
products,  and  reasonable  costs  to  the  Commission. 

Cooperation  With  Bureau  of  Prisons 

QUESTION:  You  mention  in  your  statement  and  in  your  budget  justifications  several 
studies  that  you  are  conducting  with  the  Bureau  of  Prisons.  One  study  deals 
with  maximum  utilization  of  resources  to  deal  with  the  Federal  prison 
population.  When  will  this  report  be  released?  What  impact  will  this  study 
have  on  the  sentencing  guidelines  and  on  Bureau  of  Prisons  policy? 

ANSWER:  An  initial  informational  report  will  be  submitted  to  Congress  within  the  next 
month.  A  comprehensive  follow-on  examination  of  data  related  to  the  federal 
prison  population  will  occur  in  fiscal  year  1995.  The  results  of  this  long-term 
analysis  are  expected  to  yield  recommendations  that  will  assist  Congress  in 
implementing  specific  goals  related  to  crime  control,  prompt  sentencing 
guideline  changes,  and  produce  policy  changes  at  the  Bureau  of  Prisons. 
Specifying  what  guideline  or  policy  changes  may  occur  will  have  to  await  the 
results  of  the  study. 

QUESTION:  Another  study  you  are  planning  is  concerned  with  the  effects  of  early  release 
on  prison  population.  Is  this  study  statutorily  mandated?  When  will  the 
report  be  completed,  and  what  are  the  anticipated  costs  of  conducting  the 
study?  Will  the  Bureau  of  Prisons  and  other  Federal  agencies  contribute  to 
the  cost  of  this  study? 

ANSWER:  Because  28  U.S.C.  §  994(q)  requires  the  Commission  and  the  Bureau  of 
Prisons  to  submit  to  Congress  analysis  and  recommendations  on  maximum 
utilization  of  prison  resources,  we  will  examine  the  use  of  incarceration,  other 
(or  lesser)  forms  of  punitive  sanctions,  and  alternatives  to  incarceration. 
These  efforts  should  allow  us  to  identify  appropriate  candidates  for  early 
release  and  alternatives  to  incarceration  for  use  by  both  state  and  federal 
decisionmakers.  The  Commission  and  the  Bureau  of  Prisons  have  begun 
work  on  this  study  and  expect  to  be  able  to  report  results  in  late  fiscal  year 
1995  or  fiscal  year  1996.  This  study  will  be  completed  by  existing  staff  at  both 
agencies  and,  if  it  becomes  necessary  to  involve  staff  of  other  agencies,  we  will 
arrange  for  them  to  contribute  resources  from  their  existing  staff  complement. 
The  Commission  estimates  that  we  may  require  up  to  $50,000  in  mainframe 
support  for  data  manipulation  and  a  minimal  amount  of  contractor  expertise. 
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Guidelines  for  Environmental  Offenses 

QUESTION:  Two  years  ago,  the  Commission  began  a  study  to  examine  the  feasibility  of 
developing  sentencing  guidelines  for  organizations  convicted  of  environmental 
offenses.  What  is  the  status  of  this  effort,  and  when  will  this  effort  be 
completed? 

ANSWER:  In  March  1992,  an  outside  advisory  group  authorized  by  the  Commission  to 
study  the  development  of  sentencing  guidelines  for  organizations  convicted  of 
environmental  offenses  held  their  first  meeting.  Formation  of  this  advisory 
group  was  the  first  step  in  what  was  envisioned  as  a  lengthy  and  complex 
process.  The  advisory  group  submitted  its  final  report  to  the  Commission  in 
November  1993. 

Since  that  time,  the  Commission  has  published  the  advisory  group's 
recommendation  in  the  Federal  Register,  with  a  notice  soliciting  comment  on 
that  or  any  other  proposal  for  sanctioning  environmental  organizational 
defendants.  Consistent  with  past  practice  regarding  advisory  group 
recommendations,  the  Commission  will  form  an  interdisciplinary  staff  working 
group  to  sift  through  the  comment,  refine  the  policy  issues,  and  present  a 
report  to  the  Commission  during  an  upcoming  guideline  amendment  cycle. 

It  is  unlikely  that  the  Commission  will  finish  this  necessary  process  and  take 
action  on  a  proposal  prior  to  May  1,  1995,  and  certainly  not  before  the  vacant 
seats  on  the  Commission  are  filled. 


QUESTION:  Are  the  guidelines  for  environmental  offenses  mandated  by  statute? 

ANSWER:  Title  28  U.S.C.  §  994  outlines  the  duties  of  the  Sentencing  Commission, 
foremost  of  which  is  the  promulgation  of  guidelines  and  general  policy 
statements  "for  use  of  a  sentencing  court  in  determining  the  sentence  to  be 
imposed  in  a  criminal  case."  The  comprehensive  system  of  sentencing 
guidelines  mandated  by  Congress  was  envisioned  to  cover  all  defendants  — 
both  individual  and  organizational  —  convicted  of  all  federal  offenses. 

The  Sentencing  Commission  focused  its  energies  in  the  early  days  of  its 
existence  on  successfully  meeting  a  statutory  deadline  for  submission  of 
guidelines  for  individual  defendants.  After  enactment  of  these  guidelines,  the 
Commission  turned  its  attention  to  developing  a  comprehensive  system  of 
guidelines  and  policy  statements  to  assist  judges  in  sentencing  organizations. 

In  November  1991,  organizational  sentencing  guidelines  became  effective. 
While  the  restitution,  disgorgement,  and  probation  provisions  apply  to  all 
types  of  organizational  conduct  (including  environmental  crimes),  the 
guidelines'  fine  provisions  currently  are  not  applicable  to  environmental,  food 
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and  drug,  and  export/import  violations.  (The  Commission  estimates  that  the 
fine  provisions  apply  to  80-85  percent  of  all  organizational  offenses.) 

Effects  of  Automation/Information  Technology 

QUESTION:  Your  statement  refers  to  various  data  collection  systems  being  developed  and 
implemented  by  the  Commission.  What  is  the  status  of  the  Commission's 
overall  automation  efforts?  What  savings  are  likely  to  be  generated  once 
these  systems  are  up  and  running? 

ANSWER:  The  Commission  has  completed  design,  development,  and  implementation  of 
the  most  basic  components  of  our  comprehensive  data  collection  system. 
These  initial  efforts  were  concentrated  in  fiscal  years  1988-1992.  Due  to  new 
legislation,  refinements  in  the  guidelines,  and  efforts  to  provide  reliable 
information  in  critical  research  areas,  we  continue  to  design  and  implement 
new  modules  in  this  system  to  advance  our  knowledge.  We  target  completion 
of  all  new  modules  in  fiscal  years  1994  and  1995. 

We  currently  are  working  with  the  Administrative  Office  of  the  U.S.  Courts 
on  a  program  that  would  allow  the  electronic  transfer  of  judgment  and 
commitment  orders.  Testing  will  be  completed  in  fiscal  year  1995,  but  this 
system  improvement  is  not  likely  to  be  implemented  nationwide  before  fiscal 
year  1996.  It  is  difficult  for  the  Commission  to  quantify  the  savings  this  would 
generate  for  personnel  in  the  Courts,  but  we  expect  a  decrease  in  in-house 
staff  resources  devoted  to  document  receipt  and  coding  of  information 
beginning  in  fiscal  year  1996. 

Another  automation  effort  that  the  Commission  is  working  on  is  the  new 
version  of  the  ASSYST  software  that  is  designed  to  help  probation  officers 
record  complex  presentence  reports  for  judges.  A  new  version,  currently 
being  tested,  will  run  on  a  computer  network,  allow  sharing  of  sentencing 
information  databases,  and  is  compatible  with  the  Administrative  Office  of  the 
U.S.  Courts'  data  collection  system.  This  version  will  be  released  to  the 
probation  officers  in  November  1994  and  implemented  in  fiscal  year  1995. 
Savings  to  the  field  should  begin  to  occur  in  fiscal  year  1996. 

QUESTION:  Please  provide  for  the  record  a  breakdown  of  each  system  being  developed 
or  currently  in  use  by  the  Commission,  the  estimated  total  cost  of  developing 
each  system  (specifying  the  amounts  planned  for  FYs  1994  and  1995),  the 
planned  completion  dates  for  each  system,  and  the  estimated  annual  cost  of 
operating  each  system. 

ANSWER:  Over  the  years  between  1988  and  1992,  the  Commission  developed  and 
implemented  an  automated  data  collection  system  for  monitoring  sentencing 
under  the  guidelines.  This  comprehensive  system  was  assembled  in  stages  and 
presently  collects  all  basic  sentencing  information  on  guidelines  cases. 
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Currently,  we  receive  more  than  42,000  cases  a  year  and  extract  more  than 
240  pieces  of  information  from  various  court  documents  for  this  database. 

In  the  last  three  years,  the  Commission  has  concentrated  on  design  work  to 
expand  basic  information  by  adding  more  complex  data  collection  components 
or  modules  to  the  system  The  new  data  modules  aid  in  determining  how  the 
guidelines  are  being  applied  and  how  appeals  are  being  decided  in  guidelines 
cases.  They  serve  as  a  basis  for  research  and  analysis  related  to  guideline 
development  and  refinement,  as  well  as  the  research  we  are  conducting  to 
advance  the  knowledge  of  human  behavior  as  it  relates  to  the  criminal  justice 
process  and  to  assess  whether  the  statutory  purposes  of  sentencing  are  being 
achieved.  The  Commission  is  asked  to  collect  and  analyze  many  different 
kinds  of  information.  We  must  respond  continually  to  changes  in  the  criminal 
justice  system;  for  example,  legislative  changes  and  new  statutes,  amendments 
or  changes  to  the  sentencing  guidelines,  or  requests  from  Congress  for 
information  outside  our  normal  data  collection  effort.  These  require 
dedication  of  significant  time  and  resources  for  the  planning,  developing, 
testing,  and  implementing  of  new  modules  for  the  data  collection  system.  A 
breakdown  of  each  new  module  is  listed  below. 

Module  on  Organizational  Defendants  -  This  module  records  information  on 
cases  coming  under  the  guidelines  for  sentencing  organizations.  It  was 
developed  and  implemented  over  the  course  of  fiscal  years  1992  and  1993, 
with  a  resource  expenditure  of  two  staff-years  or  approximately  $110,000. 
Annual  operating  resources  amount  to  less  than  one  staff-year,  or 
approximately  $40,000. 


Module  on  Probation  and  Supervised  Release  Violation  -  Design  work  began 
in  fiscal  year  1992  and  continued  in  1993;  approximately  three  staff-years  or 
$160,000,  have  been  expended  on  module  development.  The  computer 
programs  are  completed,  and  we  are  currently  receiving  and  coding 
documents,  although  statutory  problems  that  we  believe  will  be  corrected  this 
congressional  session  have  greatly  hindered  our  ability  to  interpret  the  data 
we  receive.  Additionally,  the  statutory  problems  have  created  inconsistent 
application  across  circuits,  making  it  unclear  whether  the  Commission's  policy 
statements  should  apply  within  specific  circuits.  As  a  result,  we  are  not 
receiving  information  from  all  districts  on  revocation  of  probation  or 
supervised  release.  We  expect  the  implementation  problems  to  be  resolved, 
allowing  for  more  systematic  receipt  of  data  and  for  a  comprehensive 
examination  of  the  data  input  module.  These  problems  and  need  for 
reevaluation  have  delayed  full  implementation  of  this  module;  however,  we 
project  completion  in  late  fiscal  year  1995  or  early  1996.  Annual  operating 
resources  are  expected  to  take  three  staff-years,  or  approximately  $185,000  in 
fiscal  year  1995. 
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Module  on  Real  Offense/Criminal  History  -  This  module  has  been  under 
development  during  fiscal  years  1992  through  1994.  It  contains  highly 
complex  criminal  history  and  indictment  information  that  is  critical  to 
examining  prosecutorial  practices  under  the  guidelines  system.  Development 
of  coding  instructions,  screen  preparation,  testing,  revising  and  analysis  are 
ongoing.  We  expect  full  implementation  in  1995.  Resources  devoted  to 
development  are  estimated  at  six  staff-years,  or  approximately  $400,000. 
Operating  resources  are  estimated  at  three  to  four  staff -years  by  1995,  costing 
about  $250,000. 

Appeals  Database  -  This  database  provides  information  on  the  frequency  with 
which  specific  guideline  issues  are  appealed  and  serves  as  a  reference  tool  for 
the  Commission  in  amending  guidelines  and  for  informing  Congress  and  the 
criminal  justice  community  about  court  action  related  to  the  guidelines. 
Development  occurred  during  fiscal  years  1991-1993;  nearly  four  staff-years 
were  devoted  to  design  and  other  preliminary  efforts,  at  a  cost  of 
approximately  $225,000.  Resources  devoted  to  operating  the  database  are 
estimated  at  three  staff-years,  or  approximately  $185,000  for  fiscal  year  1995. 

QUESTION:  You  noted  in  your  statement  that  you  have  produced  your  first  training  video. 
What  has  been  the  reception  of  the  users  to  this  video,  and  do  you  intend  to 
use  this  vehicle  for  other  training  programs  in  the  future? 

ANSWER:  Our  training  video  on  recent  amendments  to  the  guidelines  was  distributed 
to  probation  officers,  federal  and  community  defenders,  and  other  interested 
parties.  The  reception  from  the  users  was  positive  and  we  plan  to  continue 
this  cost-effective  supplement  to  our  overall  training  efforts. 

QUESTION:  Have  you  considered  additional  ways  in  which  you  can  make  use  of 
information  technology  in  carrying  out  the  mission  of  the  Sentencing 
Commission? 


ANSWER:  The  Commission  has  always  looked  for  ways  to  increase  the  flow  of 
information  without  jeopardizing  the  quality  of  the  information.  To  this  end, 
we  are  working  with  the  courts  on  ways  to  automate  case  documentation  and 
transmit  data  to  the  Commission  without  submitting  paper  files.  This  is  an 
important  step  in  our  efforts  to  encourage  the  broader  use  of  technology  in 
guideline  application,  preparation  of  presentence  reports,  and  electronic 
collection  of  sentencing  data. 

Also,  to  increase  information  sharing,  the  Commission  provides  a  master  file 
of  current  guideline  sentencing  statistics  to  the  public  through  the  Inter- 
University  Consortium  for  Political  and  Social  Research  at  the  University  of 
Michigan. 

We  have  developed  a  software  program,  ASSYST,  that  is  an  automated 
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version  of  the  Commission's  guideline  worksheets  for  use  by  probation 
officers  in  preparing  presentence  investigation  reports  for  the  sentencing 
court.  The  ASSYST  software  program  is  currently  being  revised  so  that  it  is 
compatible  with  the  Administrative  Office  of  the  U.S.  Courts'  data  collection 
system,  and  it  incorporates  the  guidelines  for  organizational  defendants.  We 
expect  to  present  the  new  version  to  the  field  in  November  1994. 

On  a  daily  basis,  Commission  staff  use  personal  computers,  linked  through  a 
network,  to  support  word  processing,  interoffice  communication,  and  other 
basic  information  processing  needs.  In  addition,  research  staff  use  a  mix  of 
high-powered  RISC  workstations  and  mainframe  support  for  data  processing, 
manipulation,  and  statistical  analyses.  We  use  a  variety  of  computerized 
databases  and  CD-ROM  disks  to  assist  in  meeting  our  reference  service 
needs.  In  addition,  the  Commission  is  constantly  looking  for  new  uses  of 
software,  hardware,  and  communication  technology  to  increase  effectiveness 
and  cost  efficiency.  For  example,  we  are  currently  investigating  a  means  of 
loading  our  publications  on  computer  so  that  any  interested  party  can  access 
and  download  information  through  a  simple  electronic  bulletin  board  set-up. 

Symposium  on  Crime  and  Punishment 

QUESTION:  In  FY  1993,  the  Commission  conducted  its  first  symposium  on  crime  and 
punishment  and  the  crisis  of  drugs  and  violence  in  America.  What  was  the 
Commission's  purpose  in  studying  this  issue,  and  did  the  symposium  achieve 
its  anticipated  results? 

ANSWER:  Congress  has  charged  the  Commission  with  examining  criminal  justice 
practices  and  recommending  improvements  to  the  federal  criminal  justice 
system  in  general  and  federal  sentencing  and  correctional  practices  in 
particular.  Because  drug  offenses  have  risen  to  approximately  50  percent  of 
the  federal  caseload,  and  drugs  and  violence  have  become  such  a  vital 
concern  to  Americans,  the  Commission  felt  it  was  critical  to  provide  a  forum 
for  policymakers,  experts,  and  others  to  meet  and  discuss  the  problems  of 
drugs  as  well  as  violence  and  to  propose  strategies  for  addressing  those 
problems.  The  symposium  brought  together  over  350  criminal  justice 
practitioners,  researchers,  health  and  social  welfare  professionals,  and  public 
officials  to  share  information  and  exchange  ideas  about:  causation, 
prevention,  and  treatment  and  policy  options.  Presenters  stressed  a  variety 
of  concerns  but  the  underlying  theme  was  that  our  approach  to  the  problems 
of  drugs  and  violence  must  change.  Many  speakers  stressed  the  need  for 
innovative  strategies  to  effect  a  reduction  "in  demand  for  drugs  and  increase 
prevention  efforts  to  reduce  violence. 

One  of  the  most  important  outcomes  of  this  initial  symposium  was  the 
educational  service  it  provided  to  practitioners,  including  judges,  attorneys, 
probation  officers,  correctional  personnel,  and  other  service  providers,  who, 


166 


at  least  in  the  federal  system,  are  confronting  rising  numbers  of  drug 
defendants.  Numerous  participants  rose  to  applaud  the  Commission's  efforts 
to  educate  practitioners,  voicing  frustration  at  trying  to  appropriately  deal 
with  defendants  without  understanding  the  context  within  which  defendants 
buy,  sell,  or  use  drugs  or  commit  violent  acts. 

As  a  second  step,  the  Commission  has  assembled  a  task  force  of  criminal 
justice  experts,  academicians,  and  practitioners  to  provide  an  in-depth 
examination  of  the  critical  issues  of  concern  at  the  initial  symposium.  Very 
little  information  exists  on  the  relationship  between  drugs  and  violence;  yet 
we  face  it  in  the  media  on  a  daily  basis.  In  order  to  make  sound  policy,  we 
need  the  facts.  This  task  force  will  attempt  to  resolve  some  of  the  questions 
about  drugs  and  violence.  We  expect  that  this  in-depth  analysis  will  produce 
short-term  research  projects,  recommendations  concerning  policy  issues, 
potential  legislation,  and  prevention  and  treatment  alternatives. 

In  the  Commission's  view,  the  success  of  the  symposium  exceeded 
expectations.  The  response  from  the  public  about  the  quality  of  the 
information  presented  was  outstanding,  and  we  have  published  proceedings 
of  the  symposium  in  order  to  provide  a  record  of  this  important  event  and  a 
reference  tool  for  thore  who  were  unable  to  attend. 

QUESTION:  What  were  the  total  costs  of  conducting  this  symposium?  How  much  of  the 
costs  were  borne  by  the  Sentencing  Commission,  and  what  other  entities 
contributed  to  the  costs  of  conducting  this  symposium? 

ANSWER:  The  total  cost  of  conducting  the  symposium  was  approximately  $115,000  for 
travel,  contracts,  printing,  and  other  related  expenses.  The  Commission  paid 
approximately  $95,000,  and  the  remaining  $20,000  was  paid  by  invited  guests 
and  Commission  staff  who  attended  the  three-day  symposium.  In  addition, 
the  Commission  contributed  three  staff-years  for  the  planning,  organizing,  and 
implementation  of  the  symposium. 

QUESTION:  You  plan  to  conduct  a  second  symposium  on  crime  and  punishment  in  fiscal 
year  1995.  What  are  the  goals  of  this  second  symposium  and  how  do  they 
differ  from  the  first?  What  is  the  total  amount  planned  in  this  budget  request 
for  this  symposium? 


ANSWER:  Broadly  stated,  the  goals  for  this  second  symposium  are  similar  to  our 
objectives  in  the  first  symposium:  to  convene  a  national  gathering  of 
policymakers  from  federal,  state,  and  local  governments,  the  private  sector, 
and  citizens  groups  to  share  information  and  exchange  ideas  about  a 
particular  aspect  of  crime  and  punishment  in  the  United  States.  The 
Commission's  inaugural  symposium  focused  on  the  problems  of  drugs  and 
violence  in  America.  While  the  topic  for  the  second  symposium  has  not  been 
finalized,  it  will  most  certainly  reflect  the  Commission's  statutory  mandate  to 
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serve  as  a  resource  to  Congress,  the  courts,  and  the  public  on  sentencing  and 
penal  issues. 

The  Commission  anticipates  contracting  expenses  of  $50,000  for  the  1995 
symposium. 
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Questions  Submitted  by  Congressman  David  E.  Skaggs 

QUESTION:  One  of  the  "anti-crime"  proposals  now  getting  a  great  deal  of  attention  is  the 
so-called  three  strikes  and  you're  out  punishment  for  repeat  violent  offenders. 
Much  of  this  is  due  to  the  publicity  generated  by  the  Polly  Klaas  case,  where 
a  repeat  violent  offender  was  released  from  prison  when  he  probably 
shouldn't  have  been.  Your  recent  letter  to  Representatives  Edwards  and 
Hughes  on  sentencing  provisions  contained  in  the  Senate  crime  bill  details 
how  the  sentencing  guidelines  already  contain  enhanced  penalties  for  repeat 
offenders. 

a.  How  can  the  guidelines  be  revised  to  meet  what  may  be  the  more 

stringent  sentencing  requirements  of  three  strikes  and  you're  out? 

ANSWER:  The  sentencing  guidelines  presently  provide  stringent  punishment  for 
defendants  committing  serious  violent  offenses,  even  in  the  case  of  a  first 
offense.  For  example,  under  the  guidelines  a  defendant  who  commits  a 
murder  within  federal  jurisdiction,  or  a  kidnapping  and/or  sexual  assault 
resulting  in  murder  of  the  victim,  would  typically  be  subject  to  a  life  sentence 
without  parole.  Defendants  with  a  prior  record  who  commit  less  serious 
offenses  receive  an  enhanced  sentence  based  on  the  relative  seriousness  of 
their  prior  record.  And,  pursuant  to  congressional  directive  codified  at 
28  U.S.C.  §  994(h),  "three-strikes"  defendants,  defined  as  those  convicted  of 
either  a  crime  of  violence  or  drug  trafficking  offense  who  have  at  least  two 
prior  violent  or  drug  trafficking  convictions  are  subject  to  a  guideline  range 
"at  or  near  the  [statutory]  maximum  authorized"  for  the  current  offense.  On 
average,  these  "career  offenders"  currently  receive  non-parolable  sentences  of 
17.4  years.  The  Commission  conceivably  could  lengthen  these  sentences  (e.g., 
by  requiring  an  "at  statutory  maximum"  instead  of  an  "at  or  near  statutory 
maximum"  sentence),  but  it  obviously  cannot  require  a  sentence  exceeding  the 
statutory  maximum.  Consequently,  a  career  offender  convicted  of  one  count 
of  unarmed  bank  robbery,  for  example,  could  not  be  sentenced  to  more  than 
20  years  absent  a  statutory  change.  If  the  objective  of  a  three-strikes  proposal 
was  to  achieve  a  sentence  approaching  life  imprisonment  for  all  defendants 
convicted  of  a  third  serious  violent  offense,  one  means  of  accomplishing  that 
objective  would  be  for  Congress  to  increase  the  statutory  maximum  penalty 
to  life  imprisonment  for  all  violent  offenses  that  are  currently  punishable  by 
a  lesser  penalty.  With  these  statutory  changes,  the  career  offender  guideline 
would  then  ensure  a  sentence  at  or  near  life  imprisonment  for  defendants 
convicted  of  such  offenses  if  they  have  two  prior  violent  or  drug  trafficking 
convictions. 


QUESTION:  b. 


Can  this  be  done  consistently  with  the  purpose  of  the  guidelines? 
Should  it  be  done? 


ANSWER:      The  proposed  three-strikes  legislation  creates  a  tension  with  the  Sentencing 
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Reform  Act  principle  of  proportionality.  In  keeping  with  that  Act's  goals  and 
directives,  the  guidelines  are  designed  to  ensure  both  similar  sentences  for 
similar  defendants  convicted  of  similar  crimes  and  proportionately  different 
sentences  for  defendants  in  a  different  offense  seriousness  or  offender 
seriousness  category.  Yet,  under  one  of  the  three-strikes  proposals  passed  by 
the  Senate,  a  defendant  who  was  convicted  of  three  offenses  of  destroying 
$101  in  government  property  would  receive  the  same  mandatory  life  sentence 
as  a  three-time  rapist.  Even  if  the  difference  in  degree  of  seriousness  among 
current  offenses  is  less  dramatic  —  e.g.,  an  aggravated  assault  in  comparison 
with  an  attempted  murder  —  principles  of  proportionality,  as  reflected  in  the 
guidelines,  would  call  for  somewhat  different  sentences  (albeit  tough  in  both 
cases).  The  three-strikes  proposal,  in  meting  out  the  same  mandatory  life 
sentence  regardless  of  the  relative  seriousness  of  the  current  and  past  offenses 
that  fall  under  the  broad  definition  of  "violence,"  may  achieve  a  degree  of 
unwarranted  sentence  uniformity  that,  over  time,  may  cause  the  public  to 
question  whether  that  particular  sentencing  approach  is  fair  and  just. 

Other  provisions  of  the  Sentencing  Reform  Act  indicate  generally  that  the 
Commission  is  to  construct  the  sentencing  guidelines  so  that  judges  retain 
some  limited  degree  of  discretion  within  a  guideline  range.  Additionally,  the 
Act  permits  courts  to  sentence  above  or  below  the  range,  subject  to  review  or 
appeal,  for  substantially  atypical  cases.  The  three-strikes  proposals,  of  course, 
offer  no  avenue  for  the  exercise  of  judicial  discretion.  Only  the  prosecutor 
has  discretion  to  avoid  the  mandatory  life  penalty  by  either  refraining  from 
filing  the  information  indicating  an  intent  to  seek  the  enhanced  penalty  or,  in 
return  for  a  defendant's  cooperation,  by  filing  a  motion  recognizing  the 
defendant's  substantial  assistance. 

Of  course,  whether  a  three-strikes  proposal  nevertheless  should  be  enacted 
is  a  matter  for  Congress  to  decide.  A  proposal  that  is  focused  appropriately 
on  the  most  serious  repeat  violent  offenders  would  be  more  compatible  with 
the  Sentencing  Reform  Act  and  the  guidelines. 

QUESTION:  c.  How   much    discretion    do  judges   have    under   the   guidelines   in 

sentencing  repeat  offenders?  Has  the  Commission  done  any  research 
to  determine  how  that  discretion  has  been  exercised  and  whether  this 
has  been  done  consistently  with  the  purpose  of  the  guidelines? 

ANSWER:  Under  the  Sentencing  Reform  Act  and  the  guidelines,  judges  have  discretion 
in  choosing  a  sentence  for  all  categories  of  offenders  within  a  guideline  range 
whose  upper  limit  does  not  exceed  the  lower  limit  by  more  than  25  percent 
or  six  months,  whichever  is  greater.  Thus,  the  guideline  range  itself  provides 
considerable  discretion  to  sentencing  judges,  varying  from  a  choice  between 
no  imprisonment  or  up  to  six  months  imprisonment  at  the  least  serious  end 
of  the  sentencing  guidelines  scale  to  between  360  months  imprisonment  and 
an  actual  life  sentence  toward  the  most  serious  end.    Additionally,  the  Act 
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permits  judges  to  sentence  above  or  below  the  25  percent-wide  guideline 
range  if  the  court  identifies  an  important  aggravating  or  mitigating 
circumstance  not  adequately  considered  under  the  guidelines.  These  within- 
range  and  departure  avenues  for  discretion  apply  equally  to  repeat  and  first 
offenders. 


The    Commission    carefully    monitors   application    of   the    guidelines   by 

(1)  receiving  and  analyzing  reports  from  the  court  on  every  sentence  imposed, 

(2)  receiving  and  analyzing  all  appeals  involving  sentencing  issues,  and  (3) 
through  a  variety  of  other  means.  Our  data  indicate  that  the  downward 
departure  rate  from  the  "at  or  near  maximum"  career  offender  guideline  is 
about  10  percent,  compared  to  a  downward  departure  rate  of  6.6  percent  for 
all  defendants.  This  departure  rate  decreases  to  about  3  percent,  however, 
when  only  crimes  of  violence  are  considered.  Our  review  of  the  appellate 
case  law  involving  issues  of  downward  departure  from  the  career  offender 
guideline  suggests  that,  on  the  whole,  courts  are  exercising  their  departure 
discretion  in  a  reasonable  manner.  Most  typically,  if  there  is  a  downward 
departure  from  the  career  offender  guideline  range,  and  most  typically  it 
would  be  for  defendants  whose  instant  offense  is  a  drug  offense  not  violence, 
the  court  imposes  a  substantial  sentence  of  imprisonment  within  or  above  the 
guideline  range  that  would  pertain  but  for  the  career  offender  enhancement. 

QUESTION:  Other  provisions  of  the  Senate  crime  bill  that  have  gotten  a  great  deal  of 
attention  are  those  that  call  for  enhanced  penalties  for  gun-related  crimes. 
Your  letter  to  Representatives  Edwards  and  Hughes  notes  that  requiring  fixed 
minimums,  along  with  the  guidelines,  makes  the  guidelines  much  more 
complex  to  administer.  Can  enhanced  penalties  for  gun-related  crimes  be 
incorporated  in  the  guidelines?   How? 

ANSWER:  Yes.  The  guidelines  applicable  to  offenses  that  are  known  to  have  a 
significant  incidence  of  firearm  use  already  contain  enhancements  for  the 
presence  of  a  firearm.  For  example,  the  guideline  for  drug  trafficking  crimes 
contains  a  sentence  enhancement  averaging  about  25  percent  if  a  firearm  was 
involved.  For  some  offenses  (e.g.,  robbery),  the  enhancement  is  substantially 
greater  if  a  firearm  was  used  actively.  These  firearm  enhancements  could  be 
increased  —  in  some  cases,  they  already  have  been  —  if  Congress  so 
directed.  In  assigning  sentencing  weight  to  any  aggravating  factor,  however, 
it  is  important  to  carefully  consider  the  factor's  importance  in  relation  to  the 
relative  seriousness  of  the  underlying  crime,  other  aggravating  and  mitigating 
factors,  and  the  statutory  range  of  punishment  Congress  has  provided.  When 
statutes  also  require  a  fixed  consecutive  mandatory  penalty  for  firearm  use, 
as  currently  is  the  case  under  18  U.S.C  §  924(c),  it  becomes  difficult  and 
sometimes  impossible  to  achieve  fully  a  rational  fit  between  proportional 
guideline  weapon  enhancements  and  the  statutory  mandatory  minimums. 
Hence,  in  the  crime  bill  analysis  prepared  by  the  Commission,  we  made  a 
number  of  suggestions  for  how  the  statutory  provisions  could  be  amended  to 
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achieve  a  more  desirable  reconciliation  of  the  guidelines  and  mandatory 
minimums  in  the  firearms  offense  area. 

QUESTION:  Do  the  sentencing  guidelines  make  provisions  for  electronic  home  monitoring 
as  an  alternative  to  incarceration?  If  they  do,  how,  and  if  not,  why?  Does 
the  Commission  plan  to  study  electronic  home  monitoring  as  a  possible 
alternative  to  incarceration? 

ANSWER:  The  guidelines  expressly  recognize  home  detention,  with  or  without  electronic 
monitoring,  as  an  authorized  alternative  to  imprisonment  under  certain 
circumstances.  In  general,  home  detention  with  or  without  electronic 
monitoring  is  one  form  of  punishment  that  the  guidelines  recognize  in  the 
intermediate  sentencing  zone  between  straight  probation  and  straight 
imprisonment.  For  example,  a  teller  convicted  of  embezzling  $45,000  from 
a  bank  could  be  sentenced  under  the  guidelines  to  spend  four  months  in 
prison  (for  which  the  Bureau  of  Prisons  could  assign  the  defendant  to  a 
community  corrections  center),  followed  by  a  two-year  term  of  supervised 
release,  the  first  four  months  of  which  must  be  spent  in  home  detention  under 
electronic  monitoring  by  the  Probation  Service.  This  sentence  would  be  in 
lieu  of,  and  recognized  as  equivalent  to,  a  sentence  of  eight  months  of 
imprisonment  in  a  Bureau  minimum  security  prison. 

The  Commission  currently  has  a  study  group  whose  purpose  is  to  examine  the 
use  of  alternatives,  including  home  detention/electronic  monitoring,  in  the 
federal  and  state  sentencing  systems. 


Wednesday,  March  2,  1994. 
COURT  OF  APPEALS  FOR  THE  FEDERAL  CIRCUIT 

WITNESSES 

CHIEF  JUDGE  HELEN  WILSON  NffiS 

JUDGE  GLENN  L.  ARCHER,  JR. 

FRANCIS  X.  GINDHART,  CmCUIT  CLERK 

RUTH  BUTLER,  ADMINISTRATIVE  SERVICES  OFFICER 

Mr.  Mollohan.  Next,  the  Committee  would  like  to  welcome 
Judge  Nies  with  the  United  States  Court  of  Appeals  for  the  Federal 
Circuit. 

The  fiscal  year  1995  budget  request  for  the  Court  of  Appeals  for 
the  Federal  circuit  is  $14,638,000,  an  increase  of  $1,738,000  above 
the  amount  provided  for  fiscal  year  1994.  We  will  insert  the  jus- 
tification materials  submitted,  Judge  Nies,  in  support  of  this  re- 
quest. 

[The  justification  follows:] 
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Mr.  MOLLOHAN.  We  welcome  you  here  once  again.  I  understand 
it  is  perhaps  your  last  time. 

Judge  NlES.  This  is  my  last  time  here.  I  am  another  lame  duck, 
and  in  keeping  with  the  request,  I  don't  have  a  big  staff  here.  I 
have  Judge  Archer,  who  will  be  taking  over  as  the  Chief  Judge 
later  this  month. 

Mr.  MOLLOHAN.  Welcome  to  both  of  you.  Your  written  statement 
will  be  made  a  part  of  the  record  and  just  proceed  with  your  oral 
statement. 

Judge  NlES.  Thank  you  so  much.  I  will  not  go  over  in  all  detail 
the  requests  that  we  have  made.  They  are  there;  they  are  straight- 
forward. 

We  have  heard  from  Judge  Wilkins  today  about  one  tremendous 
problem  of  society,  and  that  is  crime.  That  is  one  thing  we  are  not 
involved  in.  Our  court  deals  with  a  different  problem  of  society,  and 
I  would  say,  we  are  the  court  that  probably  has  the  greatest  influ- 
ence on  the  economy.  That  is  the  other  big  issue  before  Congress. 

Our  court  handles  all  of  the  patent  litigation  on  appeal.  We  hear 
all  patent  cases  from  all  over  the  country. 

Since  the  court  was  established,  we  have  had  the  pleasure  to 
read  in  national  publications  how  effective  the  court  has  been  in 
stimulating  innovation,  recognizing  creativity  even-handedly.  When 
there  is  invention,  it  is  protected;  if  there  is  no  invention,  it  is  not 
protected.  And  that  has  had  a  tremendous  impact  on  the  economy. 

The  other  aspect  of  our  jurisdiction  that  is  particularly  important 
to  the  economy  are  government  contract  cases.  We  hear  all  govern- 
ment contract  cases,  either  for  or  against  the  government.  And  I 
am  sure,  with  the  termination  of  contracts  in  the  defense  area  this 
year,  we  will  hear  many,  many  more  this  year. 

Another  aspect  of  our  jurisdiction  is  all  claims  against  the  gov- 
ernment. Congressman  Taylor  mentioned  wetlands.  We  now  have 
probably  half  a  dozen  cases  dealing  with  the  question  of  regulatory 
takings  under  the  fifth  amendment — asserting  a  claim  for  com- 
pensation for  regulatory  takings  of  wetlands. 

We  hear  all  tax  cases  for  refunds.  Judge  Archer  was  Assistant 
Attorney  General  in  charge  of  the  Tax  Division  before  he  came  on 
the  court,  and  we  are  very  happy  to  have  his  expertise. 

We  will  be  involved  in  NAFTA.  We  have  jurisdiction  over  all 
international  trade  cases  on  appeal,  and  all  customs  cases.  Those 
are  the  principal  areas  that  affect  the  economy. 

I  heard  today  that  the  President  is  imposing  new  taxes  on  Japa- 
nese products.  That  kind  of  question  will  be  presented  to  us:  What 
should  the  tax  be,  or  are  the  goods  properly  classified? 

Now,  those  cases  are  only  part  of  our  jurisdiction.  In  addition  we 
have  all  veterans'  claims.  I  would  not  say  those  are  big  economic- 
impact  cases,  but  they  are  significant  cases  for  the  recognition  of 
society  to  the  sacrifices  people  have  made. 

We  also  have  jurisdiction  over  all  government  employee  cases, 
other  than  discrimination  cases;  and  with  the  cutback  in  govern- 
ment, this  part  of  our  jurisdiction  no  doubt  will  increase  in  num- 
bers. Any  time  anyone  suffers  the  loss  of  their  job  or  a  demotion, 
it  is  a  very  painful  experience  for  them  and  they  would  like  it  not 
to  happen.  Those  cases  come  to  us. 
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I  go  through  this  because  we  are  still  a  new  court,  and  I  would 
like  the  Congressmen  to  appreciate  what  kind  of  work  we  do.  We 
have  no  criminal  jurisdiction. 

Mr.  Mollohan.  Judge,  would  you  mind  if  I  interpose  here  for  a 
moment?  I  just  have  a  message  that  the  Budget  Committee  has 
started  to  mark  up,  and  I  am  on  the  Budget  Committee,  and  we 
are  going  to  try  to  protect  your  funding,  on  the  Budget  Committee; 
and  I  am  going  to  get  over  there  and  try  to  do  that. 

Judge  NlES.  Well,  I  would  hope  you  could  protect  us  please,  sir. 
We  have  no  PR,  we  have  no  discretionary  programs.  We  are  asking 
for  help  for  our  judges. 

Mr.  Mollohan.  Well,  we  note  that  you  have  some  requests  there 
for  additional  staff,  and  I  know  Mr.  Moran  will  explore  that  with 
you.  I  apologize  for  leaving  in  the  middle  of  your  testimony,  but  I 
just  got  the  note. 

Judge  Nies.  Well,  thank  you  so  much  for  staying  this  long. 

Mr.  Mollohan.  Again,  thank  you  for  your  service. 

Thank  you. 

Mr.  Moran  [presiding].  Go  ahead. 

Judge  NlES.  The  thing  I  want  to  talk  about  is  the  increase  in  po- 
sitions we  have  requested.  We  have  requested  a  net  of  17  positions, 
which  is  a  big  increase;  there  is  no  doubt  about  it.  The  primary  re- 
quest which  we  have  made  time  and  again  is  for  one  law  clerk 
more  per  judge.  We  have  funded  this  position  on  a  temporary  basis 
over  the  last  two  years  with  funds  that  lapsed  to  us  from  having 
an  empty  position  on  the  bench.  Either  one  or  two  in  the  last  four 
years  have  been  empty. 

We  have  decided  that  it  is  an  appropriate  use  of  that  money  to 
fund  an  additional  law  clerk  to  assist  the  judges  who  have  to  take 
on  this  extra  burden. 

Prior  to  the  last  few  years,  we  returned  that  money  directly  to 
the  Treasury.  We  didn't  just  spend  lapsed  funds,  but  we  were  get- 
ting so  far  behind  in  our  disposition  of  cases  that  we  thought  this 
was  a  good  use  of  the  money.  I  was  told  it  was  legal;  and  we  hired 
additional  law  clerks  on  a  temporary  basis. 

But  this  is  very  difficult  to  do.  Law  clerks  are  usually  hired  a 
year  in  advance.  We  hire  them,  this  third  position,  catch  as  catch 
can,  and  we  can't  promise  that  the  job  will  last  beyond  the  budg- 
etary year. 

I  might  point  out  that  every  other  Court  of  Appeals  judge  is  enti- 
tled to  a  staff  of  five.  Some  use  that  for  four  law  clerks  and  one 
secretary;  some  use  it  for  two  secretaries  and  three  law  clerks.  Our 
court  is  funded  at  two  law  clerks,  one  secretary.  We  have  hired  a 
swing  secretary  for  the  court  so  that  if  one's  secretary  is  away, 
there  is  someone  to  fill  in. 

But  we  are  not  overstaffed  in  any  way  whatsoever.  In  fact,  the 
staff  of  our  active  judges  handling  these  very  weighty  cases  is  the 
same  as  authorized  by  Congress  for  a  part-time,  senior  judge;  and 
we  are  working  full-time  on  the  toughest  cases,  I  think,  that  are 
in  the  Federal  courts. 

I  put  in  a  chart  last  year,  and  I  will  attach  it  again  this  year, 
showing  the  weighting  of  cases  that  was — it  is  a  study  that  was 
done  a  number  of  years  ago — Mr.  Chairman,  hello. 

Mr.  Moran.  Hello,  Mr.  Chairman.  How  are  you? 
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Mr.  Smith.  Good.  Thank  you. 

Judge  NlES.  This  chart  shows  that  the  types  of  cases  handled  by 
our  court,  which  were  transferred  from  the  other  circuits,  were  in 
the  highest  category  as  a  weighted  case.  Some  cases  are  easy;  oth- 
ers take  a  lot  of  time. 

For  example,  the  criminal  appeals  which  form  so  many  of  the 
cases  heard  in  the  other  circuits  are  rated  a  1;  a  patent  case  is 
rated  4.7;  antitrust  cases,  which  we  also  handle  when  the  patent 
laws  are  also  involved,  have  the  highest  rating,  6.8.  Administrative 
appeals,  of  which  we  have  a  great  number,  are  similarly  weighted 
at  5.  We  have  very  few  slam  dunks. 

[The  information  follows:] 


191 


CmoTvos 

l    Tu  Co  art  of  the  I!  S  I 
2NLRBCum 

3.  Power.  Traneportetion,  and 

Communication 

4.  Haalth.  Safety,  and 

F.nvironment 
6.  Other  Regulatory  Agency 


6  Original  Proceedinga 

7  Civil  Righto 

8.  Pneoner  Action*  Other 
Than  Collateral  Attack 
9  Labor 

10  Antitruat 

11  PalaaU 

12.  Copyright.  Trademark,  and 

Unfair  Trade  Practice* 
13  Bankruptcy 
\4  -  -Suite 

ntiee.  Commodjtieo, 
jhenge*.  and  Stockholder 
Actiona 
16.  Injury  Actions  by  MenneeV 
Railway  Employee* 

17  Other  Marine  Actiona 

18  Suit*  Challenging  Validity  of 

Action  or  Inaction  of  Federal 
Agenc  lea  or  Officials 

19  Other  Civil  Anions  Based  on 
Federal  Statutes 

20  Other  Civil  Actions  erith 
US  ae  Plaintiff 

21,  Diversity  Actions 

22  Direct  Cnminel  Appeals 

23  ColleteralAttacke 

19A  *  Freedom  of  Information 

Act 
7A  *  School  Desegregation 
I6A  *  Social  Security 
4  A  *  Environmental  Protection 
Agency  C 


TABLE  1 

CaM  Type)  Burdet 

D  C  Cimitl 
Barest 

Sisth  Circuit 
Bureea 

Eighth  Circuit 

■■in 

Average 
Bwaso 

Weigtil 

Hours 

Weight 

Heura 

Weighl 

Hours 

Weight 

Hours 

2.8 

8  1 

27 

167 

19 

14.1 

2.6 

13  0 

2.1 

8  1 

14 

87 

10 

74 

17 

61 

10  1 

293 

3.3 

205 

3.2 

237 

55 

246 

99 

28.7 

39 

24.1 

1.4 

104 

6.1 

21.1 

93 

270 

30 

13.7 

26 

19.2 

6.0 

200 

2.7 

78 

3 

19 

.7 

6.3 

1.2 

60 

4.5 

131 

37 

229 

3.2 

237 

38 

19  9 

28 

81 

.3 

19 

7 

6.2 

1.3 

6  1 

3.8 

11.0 

2.8 

17.3 

1.7 

126 

28 

13  6 

9.6 

278 

5  1 

316 

6.8 

429 

68 

34  1 

40 

116 

6.1 

316 

60 

37.0 

"4.7 

267 

40 

11.6 

30 

186 

3.2 

23.7 

34 

180 

33 

96 

16 

99 

16 

11.8 

2.2 

104 

40 

116 

20 

124 

19 

14.1 

2.6 

127 

3.6 
40 

104 

11.6 

20 
22 

124 
13.6 

19 
23 

14  1 
16  3 

2.6 
28 

12  3 

13  8 

96 

27.8 

14 

87 

3  1 

229 

47 

19  8 

4.0 

116 

14 

87 

1.7 

12.6 

24 

110 

3.6 
28 
1.0 
1.2 

10.2 
8.1 

29 
36 

16 

1.9 

10 

.4 

93 
118 

62 
2.5 

17 

2.2 

10 

.8 

12.6 
16.3 
7.4 
6.9 

2.2 

23 

10 

.7 

10  7 
12  1 
55 
40 

6.4 

186 

6.6 
9 

409 
66 

36 


392 


ThmmtMmtypmrwpnmtntMpmtMim&diLtoaatotiimti 

or  BMIIKi.  »hlU  lhe»  SlStb  ClfTUll  (Mir 

'Jx  othsr  orcvuu  tMmfomd  b*in±e>oj»  an\j  to  Uw  ■ 


dt  maeVt  dunnf  the.  mwrUay*  L*ch  of  Iimm  i 
•  loachon.  JMipuiuonrim  *lYp*  "J  A'  ■-•* 
starrer*,  on  I  nf  hi*  cm—  lTyp«  7) 


\m»»my*n%»ca—typm  by  QD\fot» court.  Thus. 
i nvil  nf isUcaTMMltMiMr  l-van admo.  nnipinuor  |  (Typo  7 1. 


192 

Judge  NlES.  Government  contract  cases  involving  millions  of  dol- 
lars, respecting  "takings"  cases,  truly,  I  think  we  are  going  to  be 
deciding  whether  the  United  States  pays  for  a  great  deal  of  south 
Florida  under  the  wetlands  regulations,  billions  of  dollars. 

These  are  not  easy  cases.  And  we  do  our  best.  I  wish  I  could  say 
our  record  on  disposition  was  more  timely  than  it  is,  but  we  do 
need  this  extra  staff.  If  only  some  can  be  authorized  this  year,  we 
will  take  it  and  make  do.  The  judges  will  cooperate  with  each  other 
to  decide  who  has  the  greatest  need.  We  really  need  these  law  clerk 
positions  to  be  made  permanent. 

The  other  positions  we  have  requested  are  for  central  staff.  I 
have  another  chart  that  I  will  give  you  showing  the  number  of  fil- 
ings in  our  court  and  the  staff  requirements  compared  to  other 
courts.  The  closest  comparable  courts  on  filings  are  the  First  Cir- 
cuit and  the  D.C.  Circuit.  We  have  half  the  clerk's  office  staff  of  the 
D.C.  Circuit. 

I  am  not  criticizing  them  in  any  way  whatsoever  or  saying,  we 
just  want  the  same  number,  but  we  are  comparable.  The  clerk's  of- 
fice handles  pieces  of  papers  and  there  is  no  reason  that  one  court 
needs  twice  as  many  as  another  court  with  the  same  number  of 
pieces  of  paper,  or  one  can  operate  with  half  that. 

In  the  First  Circuit,  they  have  several  hundred  cases  less  in  fil- 
ings than  we  do,  and  they  have  larger  staff  by  three.  This  is  simply 
an  unrealistic  distribution  of  personnel;  and  as  I  say,  we  are  asking 
just  to  be  comparable.  I  bring  these  figures  to  show  that  what  we 
are  asking  for  is  not  unreasonable.  In  fact,  over  the  years  that  the 
court  has  been  in  existence,  with  a  tripling  of  filings,  we  have  had 
an  increase  in  staff  that  is  minimal,  just  minimal;  and  I  have  this 
all  in  the  chart  I  have  prepared. 

[The  information  follows:] 
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Judge  NlES.  Well,  to  close  on  a  happier  note,  last  year  we  pre- 
sented you  with  photographs  of  space  we  were  taking  over  and 
gave  testimony  about  the  amount  of  the  rent.  Rent  is  the  largest 
part  of  our  budget  still,  but  we  wish  to  thank  you  for  your  efforts 
in  getting  our  rent  reduced.  It  was  reduced  last  year  as  a  result 
of  this  committee. 

[The  prepared  statement  of  Judge  Nies  follows:] 
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STATEMENT 

Of 

Helen  Wilson  Nies 

Chief  Judge 

UNITED  STATES  COURT  OF  APPEALS  FOR  THE  FEDERAL  CIRCUIT 

before 

THE  SUBCOMMITTEE 
COMMITTEE  ON  APPROPRIATIONS 

HOUSE  OF  REPRESENTATIVES 

March  2,  1994 

Mr.  Chairman,  I  am  pleased  to  submit  my  statement  to  the 
Committee  for  the  fiscal  year  1995  budget  estimate. 

The  amount  of  our  1995  budget  request  totals  $14,638,000. 
This  is  an  increase  of  $1,738,000  over  the  1994  budget  figure  of 
$12,900,000. 
Mandatory  Increases 

Our  fiscal  year  1995  increases  in  mandatory  items,  over 
which  the  court  has  no  control,  total  $526,000.  The  mandatory 
increases  include: 

•  $22,000  for  the  proposed  January  1995  pay  increase 
of  1.6  percent  for  judges.  The  funds  requested  are  for  the  nine 
months  of  fiscal  year  1995. 

•  $6,000  to  cover  an  increase  of  15  percent  in  January 
1994  and  an  additional  14  percent  in  January  1995  in  government 
costs  of  health  benefit  contributions  for  judges.  The  increase 
includes  the  annualized  cost  of  the  amount  included  in  the  fiscal 
year  1994  budget  and  a  nine-month  provision  for  the  1995  increase. 

•  $3,000  to  cover  the  increase  in  FICA  for  judicial 
officers.  The  salary  cap  on  which  the  FICA  rate  is  calculated  will 
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increase  to  $61,500  for  Old  Age,  Survivor  and  Disability  Insurance 
and  for  Medicare.  The  amount  requested  will  fund  the  court's 
portion. 

•  $60,000  for  annualization  of  4.23  percent  locality 
pay  received  by  eligible  Federal  workers  in  the  Washington,  D.  C. 
geographic  area  in  January  1994. 

•  $75,000  for  expected  1.6  percent  pay  increase  for 
federal  employees  effective  the  first  pay  period  beginning  on  or 
after  January  1,  1995.  These  funds  provide  the  cost  of  nine  months 
of  the  pay  increase  in  fiscal  year  1995  for  court  personnel. 

•  $182,000  for  cost  of  within-grade  and  other  salary 
advancements . 

•  A  decrease  of  $17,000  due  to  one  less  compensable 
day  in  fiscal  year  1995  than  in  fiscal  year  1994. 

•  $27,000  to  cover  a  15  percent  increase  in  January 
1994  and  an  additional  14  percent  increase  in  January  1995  of 
health  benefit  premium  rates  for  federal  employees.  This  increase 
includes  the  annualized  cost  of  the  amount  included  in  the  fiscal 
year  1994  budget  and  a  nine-month  provision  for  the  1995  increase. 

•  $2,000  to  provide  for  the  increase  in  employer 
contributions  to  the  Old  Age,  Survivor,  and  Disability  Insurance 
portion  of  the  FICA  tax  in  fiscal  year  1995.  The  increase 
represents  the  estimated  additional  tax  paid  by  the  court. 

•  $56,000  to  cover  an  increase  in  the  court's 
contributions  to  the  Federal  Employees  Retirement  System  (FERS) . 
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The  increase  will  provide  the  court's  contributions  to  the  FERS 
retirement  benefits,  matching  Thrift  Savings  Plan  and  FICA. 

•  $126,000  for  annualization  of  the  4  new  staff 
attorney  and  clerical  positions  provided  in  fiscal  year  1994. 
Funding  was  provided  in  the  fiscal  year  1994  base  for  6  months  to 
support  partial  year  costs.  This  amount  will  annualize  the  cost 
for  6  months  of  salaries,  benefits,  and  supporting  costs  for  these 
positions. 

•  A  reduction  of  $50,000  from  the  base  due  to  funds 
provided  in  fiscal  year  1994  for  the  4  new  positions  for 
nonrecurring  start-up  costs. 

•  A  reduction  of  $72,000  and  2  positions  from  the 
fiscal  year  1995  base.  One  of  the  court's  Senior  Judges  is 
currently  not  certified  to  maintain  a  staff  of  one  secretary  and 
one  law  clerk. 

•  $51,000  for  increases  in  charges  for  services, 
supplies  and  equipment,  travel  and  contract  rates.  With  the 
exception  of  lawbooks  and  printing,  this  projection  is  based  on 
anticipated  increases  in  expenditures  of  2.6  percent.  Lawbooks  are 
projected  to  increase  at  13  percent  for  continuations  and  printing 
at  3.0  percent. 

•  $55,000  for  a  mandatory  increase  in  rental  payments 
to  GSA.  The  estimated  increase  in  rental  rates  for  space  occupied 
by  the  Court  of  Appeals  for  the  Federal  Circuit  will  increase  by 
2.5%  for  fiscal  year  1995.  However,  GSA  reduced  the  cost  per 
square  foot  for  the  court's  office  space  in  the  middle  of  fiscal 
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year  1993.  Because  of  that  decrease  in  rent,  we  are  able  to  absorb 
the  cost  of  the  additional  space  in  fiscal  year  1994  and  have 
sufficient  funds  in  our  base  to  pay  a  portion  of  the  fiscal  year 
1995  increase.  The  $55,000  requested  reflects  the  difference 
between  funds  available  in  our  base  for  rent  and  the  estimated 
fiscal  year  1995  space  rental  costs. 
Program  Changes  and  Requests 
1.    Personnel  Requests 

The  court  is  requestinq  the  addition  of  19  staff 
positions  and  related  fundinq  totallinq  $1,195,000.  (An  actual 
increase  in  the  total  staff  of  the  court  of  17  due  to  the  deletion 
of  2  staff  positions  for  a  senior  judqe.)  Thirteen  of  these 
positions  would  be  located  in  the  judqes1  chambers  as  law  clerk 
positions.  This  would  provide  one  additional  law  clerk  for  each 
judqe  and  two  for  the  Chief  Judqe.  Four  of  the  positions  would  be 
located  in  the  Clerk's  Office,  one  in  the  Library,  and  one  in  the 
Administrative  Services  Office. 

The  larqest  part  of  our  request  is  for  additional  law 
clerk  positions  for  the  active  judqes  of  the  court.  This  request 
is  for  13  positions  at  a  cost  in  compensation  and  benefits  of 
$912,000,  and  covers  two  positions  for  the  Chief  Judqe' s  chambers 
and  one  for  each  active  judqe.  These  13  law  clerk  positions  have 
previously  been  included  in  our  budqet  requests  for  a  1993 
supplemental  appropriation  and  in  the  requested  base  of  the  1994 
appropriation  but  were  not  authorized.  Durinq  the  past  year,  we 
have  hired  temporary  third  law  clerks  for  judqes  by  usinq  lapsed 
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funds  from  a  vacant  judgeship  and  other  vacant  positions  which  we 
decided  were  not  as  urgently  needed  as  were  the  additional  law 
clerks.  We  have,  for  example,  delayed  implementing  our  settlement 
program.  The  additional  help  in  chambers  has  enabled  the  court  to 
attack  its  backlog.  The  base  budget  of  this  Circuit  currently 
provides  for  two  law  clerks  and  one  secretary  in  each  chambers, 
which  is  the  same  as  the  staff  authorized  for  part-time  senior 
judges  in  the  Article  III  judicial  system  (although  not  in  our 
court)  .  We  need  to  have  the  temporary  third  law  clerk  positions 
made  permanent  and  funded.  Once  we  have  a  full  complement  of 
judges,  these  lapsed  funds  will  be  unavailable.  Further,  we  are 
unable  to  offer  positions  in  advance  or  that  run  past  the  fiscal 
year.  Even  with  the  additional  clerk,  the  active  judges'  staff 
will  be  one  less  than  other  circuit  judges. 

The  court  requests  four  additional  clerical  positions  for 
the  Clerk's  Office  at  a  cost  of  $167,000.  There  is  now  only  one 
secretary  in  the  Clerk's  Office.  A  secretarial  position  is  needed 
to  assist  the  chief  deputy  clerk  and  the  operations  manager  and  to 
insure  that  the  secretarial  functions  for  the  entire  office,  now 
exclusively  provided  by  the  secretary  to  the  Clerk,  are  available 
whenever  required.  An  automation  position  is  needed  because  the 
complexity  of  the  Clerk's  database  management  system  has  grown 
beyond  the  competence  of  the  nontechnical  staff  to  maintain  as 
extra  duties.  Two  clerical  positions  are  needed,  one  position  for 
a  calendar/deputy  clerk  to  alleviate  the  calendar  functions  now 
performed  by  the  chief  deputy  clerk  as  an  extra  duty,  and  one 
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position  for  a  records  manager  to  develop  a  records  management 
system  now  required  to  keep  pace  with  the  large  increase  in  the 
permanent  records  that  the  court  must  maintain. 

The  court  requests  one  additional  permanent  position  for 
an  assistant  librarian  in  the  library  at  a  cost  of  $52,000.  The 
Federal  Circuit  library  serves  the  judges  and  staff  of  both  the 
Federal  Circuit  and  the  Court  of  Federal  Claims.  Congress 
increased  the  staff  of  the  Federal  Claims  Court  by  18  law  clerks 
in  1993.  Also  included  in  this  patron  population  is  the  Office  of 
the  Special  Masters  and  their  staff.  There  are  currently  five 
permanent  positions  in  the  library  serving  both  courts.  This 
request  will  bring  the  library  to  71  percent  of  the  staffing 
formula  adopted  by  the  Judicial  Conference  of  the  United  States. 
The  duties  of  library  staff,  in  addition  to  maintaining  the 
collection,  encompasses  reference  and  research  assistance, 
interlibrary  loan  requests,  training  and  assistance  in  searching 
Lexis  and  Westlaw,  and  providing  legislative  history  reports.  The 
requested  position  will  allow  the  library  staff  to  effectively 
address  the  increases  in  its  workload. 

The  Federal  Circuit  does  not  have  a  Circuit  Executive's 
Office.  The  Administrative  Services  Office  is  responsible  for  the 
operations  of  the  court,  such  as  personnel,  payroll,  coordinating 
and  monitoring  of  the  court's  budget,  printing  and  distribution  of 
opinions,  maintenance  of  computers  and  all  other  equipment,  all 
purchasing  for  the  court,  coordination  of  building  maintenance  with 
GSA,  and  the  like.   Because  of  the  increased  use  of  computers  by 
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the  judges  and  staff  of  the  court  and  the  development  of  E-Mail 
communication,  as  well  as  a  public  bulletin  board  for  distribution 
of  opinions,  we  find  it  necessary  to  request  a  Systems  Manager 
position  at  a  cost  of  $64,000.  We  are  currently  provided  with  only 
one  systems  staff  member  and  it  is  becoming  impossible  for  this 
person  to  keep  up  with  the  daily  requests  and  problems  throughout 
the  court.  With  the  demands  for,  and  growing  use  of,  computers  and 
computer-related  services,  we  feel  this  request  is  justified. 

2 .    Improvements  in  Service 

A  sum  of  $17,000  is  requested  for  the  library  for  access 
to  an  on-line  legislative  tracking  system  that  provides  accurate, 
dependable  and  timely  information  on  federal  legislation.  The 
premier  function  of  such  a  system  is  the  ability  to  track  the 
legislative  history  of  both  pending  legislation  and  legislation 
from  prior  Congresses.  In  addition,  the  system  will:  provide 
access  to  a  full  range  of  Congressional  materials;  permit  searching 
of  bills  by  key-word  or  subject;  and  contain  the  full  text  of  all 
versions  of  all  bills  introduced  in  Congress,  as  well  as  full  text 
of  committee  actions  and  committee  reports. 

An  online  legislative  tracking  system  is  essential  to  the 
court  library's  legislative  history  program,  and  will  enable  us  to 
provide  the  judges  with  fast,  accurate  and  reliable  information  on 
both  pending  and  enacted  legislation. 

I  should  be  glad,  Mr.  Chairman,  to  attempt  to  answer  any 
guest ions  you  or  the  Committee  may  have  in  respect  to  our  budget. 
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RENT 


Mr.  Smith.  Did  they  fix  up  that  basement  room  or  move  you  out 
of  there? 

Judge  NlES.  Well,  we  decided  we  just  wouldn't  take  that  base- 
ment. But  as  a  result  of  the  decrease  in  our  rent,  which  was  sub- 
stantial— 16  percent — we  have  made  a  very  modest  request  for  an 
increase  this  year.  $55,000  will  cover  all  of  the  space  we  have  this 
year. 

So  I  say,  goodbye.  You  may  not  know  that,  Mr.  Chairman;  this 
is  my  last  appearance. 

Mr.  Smith.  No,  I  didn't  know  that. 

Judge  NlES.  This  is  Judge  Archer,  who  will  be  taking  over. 

Judge  Archer.  Mr.  Chairman. 

Judge  NlES.  So  I  am  asking  for  a  minimum  increase,  which  is  es- 
sential to  the  operation.  We  have  no  optional  program;  we  have  no 
study  we  could  make  or  not  make;  we  have  to  do  the  work  that 
comes  in  the  door.  Thank  you. 

Mr.  Moran.  Thank  you,  Judge.  The  Chairman  was  just  remark- 
ing before  he  realized  that  you  were  leaving  how  effective  you  are. 

So  you  have  a  tough  act  to  follow,  Judge  Archer. 

Judge  Archer.  I  know  that. 

Judge  NlES.  Well,  thank  you. 

Mr.  Moran.  If  you  could  inspire  the  confidence  of  the  Chairman, 
you  are  doing  something. 

Mr.  Chairman,  don't  you  want  to  ask  any  questions? 

Mr.  Smith.  No.  I  think  she  has  covered  it  pretty  well.  I  didn't  get 
to  hear  all  of  it,  but 

Judge  NlES.  Well,  the  first  part  was  pretty  good. 

Mr.  Smith.  I  think  you  have  covered  it  real  well,  and  you  have 
been  very  effective.  And  as  you  mentioned,  last  year  you  told  us 
about  that  problem  down  there  which  should  not  have  existed. 

Judge  NlES.  No,  it  should  not.  But  you  changed  it. 

Mr.  Smith.  We  were  happy  to  get  them  straightened  out,  because 
that  just  comes  right  out  of  clerks  or  whatever  it  may  be. 

Judge  NlES.  Right,  exactly. 

Mr.  Smith.  That  is  one  of  the  problems  we  have  here,  that  you 
have  those  mandatory  increases  in  rent  and  things  like  that,  and 
you  can't  do  anything  about  it;  and  it  comes  out  of  personnel  and 
whatever  else  at  the  same  time  you  get  an  increased  load.  So  I  am 
glad  to  hear  that  got  worked  out  anyway. 

No,  I  don't  have  any  questions. 

STAFFING 

Mr.  Moran.  Well,  the  only  question  I  have,  Judge,  is  that  you 
have  been  asking  for  this  third  law  clerk  for  some  time  and  have 
never  had  that  wish  granted.  What  is  the  result  of  that?  Can  you 
point  to  additional  backlog  of  cases? 

Judge  NlES.  No.  Because  we  have  dealt  with  it.  We  have  used 
the  money  that  otherwise  would  have  been  returned  to  the  Treas- 
ury to  staff  what  we  needed,  and 

Mr.  Moran.  Because  you  didn't  have  that  twelfth  judge,  really. 

Judge  NlES.  We  didn't  have  the  twelfth  judge. 
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We  have  canceled  traveling  around  the  country.  We  have  not  in- 
stituted our  settlement  program,  and  we  have  not  filled  central 
staff  positions. 

When  I  mentioned  that  our  personal  staff  is  small,  our  central 
staff  consists  of,  I  think  at  this  point,  seven  attorneys.  I  don't  know 
any  other  circuit  court  that  has  as  few  in  central  staff  who  take 
on  the  prisoner  petitions  and  that  kind  of  thing,  which  adds  to 
their  numbers. 

Our  numbers  are  not  as  big  as  many  of  the  circuits,  but  we  don't 
have  either  central  staff  or  personal  staff.  I  don't  have  an  adminis- 
trative assistant;  I  don't  have  an  executive  director  of  our  court.  We 
have  very  good,  really  excellent  staff,  but  it  is  very  minimal. 

Mr.  Moran.  And  you  are  going  to  take  on  the  cases  that  can't 
be  decided  in  the  lower  courts,  that  come  as  a  result  of  the  NAFTA 
agreement,  and  now,  the  GATT  agreement? 

Judge  NlES.  Well,  we  are  trying  to  figure  out  exactly  how  that 
is  going  to  work.  There  are  some  cases  that  will  go  to  the  Court 
of  International  Trade,  and  anything  that  goes  to  the  Court  of 
International  Trade  comes  to  us. 

But  the  legislation  asks  that  we  provide  judges  for  the  panels 
that  will  be  resolving  these  international  disputes.  I  don't  know 
how  we  can  possibly  let  judges  go  for  any  significant  length  of  time. 

The  Supreme  Court  gives  the  courts  a  bad  reputation  in  one  way. 
They  take  off  from  June  through  October.  We  sit  every  month  as 
most  of  the  circuits  do. 

Mr.  Moran.  That  is  interesting. 

Judge  NlES.  We  do  not  get  the  luxury  of  any  time  off,  so  that  a 
judge  could  use  that  time  to  go  sit  on  a  NAFTA  panel.  It  is  there 
in  the  legislation;  it  isn't  mandatory,  fortunately.  But  we  are  judges 
who  should  be  sitting  on  those  panels,  because  we  have  the  great- 
est experience  in  international  trade — as  do,  of  course,  the  judges 
of  the  Court  of  International  Trade. 

Mr.  Moran.  Well,  the  Court  of  International  Trade  is  going  to 
come  up  next.  I  don't  know  where  you  get  the  kind  of  clerks  you 
need  who  are  schooled  in  the  types  of  complex  issues  that  would 
come  up  to  the  Appeals  Court. 

Judge  NlES.  I  get  about  300  applicants  a  year. 

Mr.  Moran.  Do  you?  They  want  the  experience? 

Judge  NlES.  They  want  the  experience,  yes. 

Mr.  Moran.  But  then  you  don't  get  any  continuity.  They  stay  for 
a  couple  of  years,  and  then  they  leave. 

Judge  Nies.  That  is  right.  We  are  constantly  training. 

Mr.  Moran.  Mr.  Rogers? 

Mr.  Rogers.  Thank  you,  Mr.  Chairman. 

Judge,  it  is  good  to  see  you. 

Judge  NlES.  Thank  you. 

Mr.  Rogers.  Let  me  follow  up  on  this  a  bit.  What  is  the  current 
caseload  and  the  backlog  of  the  court? 

Judge  Nies.  Well,  the  current  caseload  runs  just  under  1,700  fil- 
ings. The  backlog  is  not  in  hearing  cases;  we  hear  cases  right  away. 
We  decided  to  keep  that  current,  because  some  cases  can  be  dis- 
posed of  very  quickly;  the  easiest  or  most  readily  decided  cases  can 
be  decided.  But  that  means  that  the  backlog  exists  on  getting  opin- 
ions out.  And  on  that,  we  have,  I  do  believe  it  is  80  cases  over  90 
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days  old  after  hearing  and  we  have  25  or  so  over  a  year  old.  And 
that  is  money;  that  costs  those  litigants  money. 

Mr.  Rogers.  What  is  the  average  length  of  time  for  a  decision? 

Judge  NlES.  About  eight  months,  from  filing  to  disposition. 

Mr.  Rogers.  How  does  that  compare  with  other  circuits? 

Judge  NlES.  It  is  one  of  the  better  ones.  I  think  it  may  be  as  good 
as  any  other  circuit. 

Mr.  Rogers.  Now,  you  are  requesting  funds  for  13  additional  law 
clerks? 

Judge  NlES.  Right. 

Mr.  Rogers.  In  your  testimony  you  justify  that  request  on  the 
basis  of  the  staffing  patterns  of  the  other  circuit  courts  and  the 
need  for  additional  staff  to  handle  the  increased  caseload  and  back- 
log. What  criteria  did  you  use  to  ascertain  the  need  for  these  addi- 
tional services? 

Judge  NlES.  For  the  central  staff,  we  made  a  comparison;  and  I 
have  the  chart  that  I  will  give  you,  on  the  guidelines  for  staffing 
of  a  court  provided  by  the  administrative  office  with  the  approval 
of  the  Judicial  Conference  of  the  United  States;  and  we  compare 
our  staff  to  courts  with  comparable  numbers  of  findings. 

As  far  as  our  personal  staff,  as  I  said,  we  have  the  staff  of  a  re- 
tired judge. 

Mr.  Rogers.  I  am  talking  about  these  additional  law  clerks  that 
you  want. 

Judge  NlES.  Well,  that  is  what  I  am  talking  about.  The  personal 
staff  of  our  judges  is  three.  We  have  a  temporary  clerk  that  we 
have  been  funding;  that  would  make  four.  That  is  what  we  want. 

Other  judges  of  our  position  have  five,  and  that  is  authorized  by 
Congress. 

Mr.  Rogers.  Well  now,  we  gave  you  what,  a  12  percent  increase 
last  year? 

Judge  NlES.  I  thought  it  was  about  10  percent. 

Mr.  Rogers.  I  think  it  is  12  percent.  We  gave  you  $1.3  million 
over  the  previous  year,  a  12  percent  increase. 

Judge  NlES.  Yes. 

Mr.  Rogers.  We  did  not  fund  your  requests  for  these  additional 
positions  last  year.  But  are  you  currently  funding  those  clerks  for 
1994? 

Judge  Nies.  Yes. 

Mr.  Rogers.  How  are  you  doing  that? 

Judge  NlES.  We  have  a  vacancy  on  the  court.  We  have  kept  some 
positions  vacant  also.  And  the  rent  went  down;  that  was  another 
point. 

Mr.  Rogers.  Your  rent  went  down? 

Judge  Nies.  Yes.  As  a  result  of  the  work  of  Judge  Smith — pardon 
me,  I  am  so  used  to  judges — Congressman  Smith. 

Mr.  Smith.  Remember,  they  are  the  ones  that  had  the  basement, 
and  they  were  charging 

Judge  Nies.  $25  a  square  foot. 

Mr.  Rogers.  Oh,  that  is  right. 

Judge  Nies.  If  we  have  a  full  complement  of  judges,  we  don't 
have  the  money  for  this. 

Mr.  Rogers.  Well,  do  you  anticipate  a  full  complement  of  judges? 
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Judge  NiES.  At  the  moment,  I  understand  there  are  several  peo- 
ple being  considered,  but  I  am  sure  you  all  know  that  the  number 
of  vacancies  on  the  Federal  bench  is  greater  now  than  it  was  a  year 
ago. 

Mr.  Rogers.  So  if  the  vacancy  is  filled,  you  will  not  have  the 
monies  to  keep  these  13  positions? 

Judge  NiES.  No.  We  would  have  to  cut  back  on  staff. 

Mr.  Rogers.  Beyond  the  13  clerks? 

Judge  NiES.  Not  beyond  the  13.  But  we  only  have  now,  I  think, 
11  temporary  clerks;  we  don't  have  13.  That  would  be  another 
$100,000. 

Mr.  Rogers.  But  they  would  all  have  to  go? 

Judge  NiES.  They  would  all  have  to  go,  unless  we  could  find  some 
way  to  get  the  rent  cut  again.  I  don't  think  that  is  possible. 

Mr.  Rogers.  Well,  maybe  you  ought  to  talk  to  the  Chairman 
again.  I  am  going  to  talk  to  him  about  my  rent. 

Judge  NiES.  Well,  what  we  have  done  in  the  past,  Congressman, 
is  that  we  turned  the  money  back  when  we  had  lapsed  funds.  We 
regularly  turned  it  back.  We  didn't  last  year. 

You  get  no  credit  for  turning  it  back,  but  nevertheless  we  did  it, 
as  you  will  find  in  our  budget  statements. 

Mr.  Rogers.  How  did  you  use  the  12  percent  increase  we  gave 
you  for  fiscal  1994? 

Judge  NiES.  The  increase  went  to  some  staff  positions,  taking 
over  the  additional  property  that  completed  the  court  complex  va- 
cated by  the  Federal  Judicial  Center.  There  was  no  really  large 
program  change  of  any  kind.  The  biggest  change  was  in  the  extra 
space  that  we  took  over. 

Mr.  Rogers.  How  long  have  you  had  these  11  additional  clerks? 

Judge  NiES.  We  started  that  two  years  ago. 

Judge  Archer.  A  year-and-a-half  ago. 

Mr.  ROGERS.  Have  we  seen  a  reduction  in  the  backlog? 

Judge  NiES.  In  our  oldest  cases,  yes.  That  is  all  I  am  talking 
about.  We  have  gotten  our  oldest  cases  out. 

We  had  many  more  that  were  pending  for  a  year  or  two.  So  that 
backlog  was  cut  back,  yes. 

TRAVEL 

Mr.  Rogers.  Now,  in  your  justifications,  you  say  that  you  intend 
to  almost  double  your  travel  budget  in  fiscal  1995. 

Judge  NiES.  Yes  over  actual  expenditures  last  year  but  only  an 
inflationary  increase  over  funds  authorized. 

Mr.  Rogers.  Why? 

Judge  NiES.  Part  of  the  instruction  to  the  court  in  its  legislative 
enablement  was  travel.  We  are  a  national  court  and  we  are  sup- 
posed to  sit  around  the  country.  That  is  an  expensive  proposition 
to  take  the  court  and  staff  to  California  or  Chicago  or  New  Orleans. 
So  we  have  not  done  it. 

Mr.  Rogers.  You  have  not  traveled? 

Judge  NiES.  We  had  one  out  of  town  session  of  three  judges  last 
year. 

Mr.  Smith.  She  is  talking  about  NAFTA  legislation. 

Mr.  Rogers.  Oh.  That  is  because  of  the  NAFTA 

Judge  NiES.  No,  no,  that  is  our  basic  enabling  legislation. 
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Mr.  Smith.  Oh. 

Judge  NlES.  Because  the  court  is  a  national  court,  it  was  thought 
that  it  would  be  well  to  have  the  court  sit  not  only  in  Washington, 
but  wherever  a  circuit  court  sits. 

Mr.  Smith.  But  didn't  you  say  NAFTA  is  going  to 

Judge  NlES.  NAFTA  is  another  part  of  what  we  are  worrying 
about  right  now.  Last  year  we  took  on  TECA.  Every  year  you  find 
something  more  for  us  to  do,  and  we  are  happy  to  do  it. 

Mr.  Rogers.  What  is  TECA? 

Judge  NlES.  TECA  is  the  Temporary  Emergency  Court  of  Ap- 
peals that  handled  oil  pricing  cases  left  over  from  the  Carter  years, 
and  that  court  was  done  away  with,  and  their  remaining  caseload 
was  given  to  us,  which  amounts  to  about  a  dozen  cases  a  year. 

Mr.  Rogers.  What  is  propelling  you  to  all  of  a  sudden — begin  to 
sit  in  different  parts  of  the  country? 

Judge  NlES.  That  is  part  of  our  statutory  function,  and  if  we 
have  the  money,  we  will  go. 

Mr.  Rogers.  But  you  have  not  done  it  in  the  past. 

Judge  NlES.  We  did.  About  three  to  maybe  six,  seven  years  ago, 
we  would  take  the  court  out  of  Washington  to  Chicago  or  New  York 
or  Boston  and  send  judges  and  their  staff  for  three  or  four  days  of 
hearings,  yes. 

Mr.  Rogers.  Is  that  mainly  for  the  convenience  of  the 

Judge  NlES.  Litigants. 

Mr.  Rogers.  Litigants?  But  if  you  don't  do  that,  then  the  liti- 
gants travel  here  for  the  arguments? 

Judge  NlES.  That  is  right. 

Mr.  Rogers.  Isn't  that  cheaper,  for  them  to  travel  here  rather 
than  the  court  to  go  there? 

Judge  NlES.  Certainly  for  the  court  it  is  cheaper,  yes. 

Mr.  Rogers.  Who  eventually  pays  the  travel  costs,  when  a  liti- 
gant travels  here  for  the  hearings?  Is  that  adjudicated  in  court 
costs? 

Judge  Nies.  No. 

Mr.  Rogers.  Or  does  the  client  eat  that  expense? 

Judge  Nies.  Well,  if  the  appellant  is  lucky  enough  to  win,  they 
will  get  their  costs,  but  those  are  really  very  minor  things,  such  as 
printing  and  filing  fees.  To  receive  the  travel  time  of  your  attorney 
and  fees,  you  have  to  meet  a  high  standard.  With  patent  infringe- 
ment litigation,  the  infringement  must  be  willful.  In  a  suit  against 
the  United  States,  it  is  only  if  there  was  no  likelihood  of  success 
in  the  position  of  the  United  States. 

Mr.  Rogers.  Okay.  Well,  thank  you  very  much. 

Judge  NlES.  Thank  you.  And  thank  you  all  for  your  courtesy 
through  the  years.  It  has  been  really  a  great  pleasure  and  great  ex- 
perience to  be  here. 

Mr.  Smith.  I  didn't  know  you  were  leaving,  but  you  have  been 
a  very  effective  witness. 

Judge  Archer.  I  look  forward  to  working  with  you  next  year,  too. 

Mr.  Smith.  Thank  you. 

[The  following  questions  were  submitted  to  be  answered  for  the 
record:] 
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Questions  Submitted  by  Representative  Mollohan 

UNITED  STATES  COURT  OF  APPEALS  FOR  THE  FEDERAL  CIRCUIT 

Space  Rental  Costs 

QUESTION:  You  are  requesting  only  $55,000  this  year  for  an  increase  in  space  rental 
costs.  Last  year,  you  requested  a  supplemental  appropriation  for  the  rental  of  additional 
space  required.  That  request  was  not  granted.  What  was  the  impact  of  not  receiving  the 
requested  supplemental,  and  how  did  the  Court  absorb  the  costs? 

ANSWER:  The  impact  was  diminished  by  the  fact  that,  in  May  of  1993,  GSA  reduced  the 
rent  charge  for  the  National  Courts  Building  by  16  percent.  With  this  available  funding,  we 
were  able  to  pay  the  required  rent  for  fiscal  year  1993  on  the  newly-acquired  space. 

QUESTION:  Why  is  it  that  you  are  not  requesting  additional  funds  this  year  for  rental  of 
the  additional  space? 

ANSWER:  The  16  percent  reduction  to  our  rent  was  made  after  our  fiscal  year  1994  budget 
request  to  Congress.  With  the  inflationary  increase  granted  to  us  by  Congress  in  fiscal  year 
1994,  along  with  the  reduction  in  the  rent,  we  are  able  to  pay  the  rent  in  fiscal  year  1994 
on  existing  space  and  the  additional  space  and  require  only  a  slight  increase  in  1995  to  cover 
a  portion  of  the  inflationary  increase. 

QUESTION:  How  has  the  Federal  Circuit  been  impacted  by  GSA's  recent  efforts  to  reduce 
rental  costs? 

ANSWER:  As  noted  above,  the  court  received  a  16  percent  rent  reduction  in  fiscal  year 
1993.  Therefore,  we  do  not  anticipate  a  further  rent  reduction  under  GSA's  recent  efforts 
to  reduce  rental  costs. 

Additional  Law  Clerks 

QUESTION:  Has  the  lack  of  these  additional  law  clerk  positions  caused  a  backlog  of  cases 
in  the  court? 

ANSWER:  Yes.  From  FY89  to  FY93,  the  backlog  of  cases  in  the  court  grew  from  635 
pending  appeals  to  926  pending  appeals.  However,  we  have  been  funding  temporary 
positions  since  1993. 

QUESTION:  In  light  of  the  decreases  in  staffing  taking  place  in  the  Executive  Branch,  how 
do  you  justify  such  a  large  increase  in  staffing  for  the  Federal  Circuit? 

ANSWER:  The  jurisdiction  and  workload  of  the  court  have  increased  continuously  since 
the  court's  creation  while  the  personnel  available  to  accomplish  the  mission  of  the  court  has 
remained  the  same. 
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The  judges  have  had  to  have  more  assistance  to  handle  the  cases,  and  two  years  ago  we 
began  hiring  temporary  clerks  from  lapsed  funds.  It  has  been  only  over  the  last  seven 
months  that  we  have  had  eleven  additional  clerks.  If  the  court  has  a  full  complement  of 
judges,  these  funds,  now  used  for  temporary  positions,  will  evaporate.  The  judges  must  have 
this  help.  Even  part-time  senior  judges  throughout  the  judicial  system  are  authorized  to 
have  the  same  staff  as  the  active  judges  of  this  court,  namely,  two  law  clerks  and  a  secretary. 

The  workload  of  our  central  staff  by  all  objective  standards  exceeds  the  number  of  employee 
hours  that  are  available.  We  cannot  change  the  workload.  We  have  automated  and 
trimmed  as  far  as  possible.  We  have  no  alternative  but  to  request  more  people.  A 
comparison  to  circuit  courts  with  comparable  numbers  of  cases  shows  this  court  operates 
seriously  understaffed,  which  impedes  our  service  to  the  public  and  the  district  courts.  We 
have,  for  example,  one  systems  employee  to  meet  the  computer  needs  of  113  employees, 
while  other  courts  have  3  or  more  similar  positions.  Down-time  stops  operations.  The 
library  assists  not  only  the  Federal  Circuit  but  the  Federal  Claims  Court  as  well.  One 
additional  librarian  wril  bring  that  office  to  only  71  percent  of  the  staffing  level  established 
for  appellate  court  libraries. 

Clerk's  Office  Positions 

QUESTION:  You  are  also  requesting  an  additional  four  clerical  positions  for  the  Clerk's 
Office.  One  of  these  positions  is  an  automation  position.  Your  justifications  (page  2.12) 
indicate  that  this  position  is  needed  because  the  complexity  of  the  database  management 
system  has  grown  beyond  the  competence  of  the  existing  nontechnical  staff  to  maintain  as 
extra  duties.  In  light  of  the  advances  in  automation,  shouldn't  you  have  a  decreased 
requirement  for  nontechnical,  clerical  staff? 

ANSWER:  Yes,  all  other  things  being  equal.  In  fact,  advances  in  automation  have  allowed 
this  court  to  maintain  staffing  in  the  Clerk's  Office  well  below  the  level  of  similar  offices  in 
other  courts  of  appeals.  The  current  request  for  additional  nontechnical,  clerical  staff 
represents  new  requirements.  First,  the  records  management  function  of  this  office  has 
grown  beyond  mere  extra  duties  now  that  the  court  is  in  its  second  decade  of  operation. 
Second,  the  calendaring  function  has  grown  too  complex  to  be  accomplished  as  an  extra 
duty  of  the  chief  deputy  clerk,  as  it  encroaches  too  greatly  into  her  day-to-day  office 
management  duties.  Although  much  of  the  calendaring  function  has  been  automated, 
increasingly  the  calendaring  functions  that  cannot  be  automated  and  are  labor-intensive  have 
grown  significantly.  In  the  final  weeks  of  preparing  appeals  to  be  heard  by  panels  of  judges, 
the  coordination  of  last-minute  motions  and  other  filings,  including  last  minute  scheduling 
changes,  have  grown  to  12  percent  of  all  motions  filings.  Undoubtedly,  the  absence  of  a 
second  secretary  in  judges's  chambers  aggravates  the  situation  for  the  Clerk's  Office  in- 
volved in  handling  these  matters  directly  with  the  ten  to  fifteen  judges  who  are  sitting  on 
panels  each  month.  Likewise,  the  demands  placed  on  the  Clerk's  Office  by  scores  of 
lawyers  and  dozens  of  pro  se  litigants  in  the  final  weeks  before  monthly  hearings,  in  terms 
of  telephone  calls,  facsimile  transmissions  and  other  correspondence  that  must  be  answered 
has  increased  significantly  over  the  years.  Litigants  before  this  court  have  become 
increasingly  more  aggressive  in  their  demands  for  service,  but  in  attempting  to  maintain  our 
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high  reputation  for  service  to  the  public  and  the  bar,  the  existing  staff  has  been  pressed  to 
the  breaking  point. 

QUESTION:  You  are  also  asking  for  a  secretarial  position  to  assist  the  chief  deputy  clerk 
and  the  operations  manager.  How  many  secretarial  positions  are  currently  assigned  to  the 
Clerk's  Office.   What  is  the  ratio  of  secretarial  position  to  professional  positions? 

ANSWER:  Only  one  secretarial  position,  Secretary  to  the  Clerk,  is  currently  assigned.  Six 
other  positions  requiring  secretarial  support,  i.e.,  Chief  Deputy  Clerk,  Associate  Chief 
Deputy  Clerk,  Operations  Manager,  Administrative  Analyst,  and  two  Unit  Supervisors,  have 
none  assigned.  Consequently,  the  ratio  of  secretarial  positions  to  professional  positions  is 
1  to  7.  Moreover,  the  personnel  requiring  secretarial  support  are  located  on  two  floors, 
thus  making  any  secretarial  services  for  them  difficult  in  the  extreme. 

Administrative  Services  Office  Position 

QUESTION:  You  are  asking  for  an  additional  FTE  for  the  Administrative  Services  Office 
for  a  Systems  Manager  based  on  the  growing  use  of  computers  and  computer-related 
services.  Could  this  assistance  be  obtained  through  contractual  services  on  an  as-needed 
basis  rather  than  adding  additional  staff? 

ANSWER:  Yes.  Outside  computer  services  can  be  obtained  on  an  as-needed  basis.  The 
court  has  done  this  in  the  past  but  this  arrangement  has  not  been  satisfactory.  To  best  meet 
the  constant  and  emergency  needs  of  the  judges  and  the  staff,  a  systems  manager  on  staff 
is  required.  This  person  would  become  knowledgeable  in  the  specific  needs  of  each  office 
and  judge's  chamber  and  would  be  able  to  provide  service  immediately.  As  I  mentioned  in 
my  Statement  to  the  Subcommittee,  most  courts  have  at  least  3  employees  doing  the  work 
of  the  1  systems  administrator  currently  provided  for  this  court. 

QUESTION:  Will  the  creation  of  this  additional  systems  management  position  alleviate 
some  of  the  workload  on  other  positions  in  the  Clerk's  Office? 

ANSWER:  This  requested  position  is  not  part  of  the  Clerk's  Office  staff  but  rather  is  in  the 
Administrative  Services  Office  (ASO)  (comparable  to  a  Circuit  Executive's  office).  The 
Systems  Manager  in  the  ASO  would  deal  with  the  entire  court  on  a  day-to-day  basis.  This 
person  could  handle  problem-solving,  software  installation,  minor  hardware  repair,  and 
meeting  the  individual's  demands  of  each  office  and  judge.  It  will  not  impact  on  the 
workload  of  the  positions  in  the  Clerk's  Office. 

Library  Position 

QUESTION:  Another  requested  increase  is  the  additional  position  for  an  assistant 
librarian.  The  Federal  Circuit  library  serves  not  only  the  Federal  Circuit,  but  also  the  Court 
of  Federal  Claims.  Does  the  Court  of  Federal  Claims  also  contribute  funding  for  this 
library  and  its  staff? 
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ANSWER:  The  Court  of  Federal  Claims  contributes  funding  for  books  and  subscriptions 
for  the  library  collection,  but  does  not  contribute  funding  for  library  staff.  Staffing  for  the 
our  library  mirrors  the  method  of  staffing  court  libraries  throughout  the  country  in  that  all 
library  staff  are  funded  at  the  circuit  level. 

QUESTION:  If  the  requested  increase  for  additional  law  clerks  is  not  granted,  will  the 
library  continue  to  require  additional  staff?  What  would  be  the  impact  of  not  receiving  this 
position? 

ANSWER:  The  additional  position  requested  would  be  required  even  if  the  requested 
increase  for  additional  law  clerks  is  not  granted.  The  library  has  been,  and  continues  to  be 
understaffed  based  on  the  formula  approved  by  the  Judicial  Conference.  Current  staffing 
is  at  71%  of  the  formula. 

On-Line  Legislative  Tracking 

QUESTION:  You  are  asking  for  an  increase  of  $17,000  to  access  an  on-line  legislative 
tracking  system.  Does  the  Federal  Circuit  currently  have  access  to  a  similar  system?  If  so, 
what  is  the  cost  of  the  existing  system,  and  why  is  the  existing  system  not  adequate  to 
address  the  Federal  Circuit's  needs? 

ANSWER:  The  Federal  Circuit  does  not  now  have  access  to  a  similar  legislative  tracking 
system.  To  track  legislation,  personnel  must  search  on-line  (through  Lexis  ©)and  through 
hard-copy  (Congressional  Index,  Congressional  Information  Service  Index)  sources.  We  do  not 
have  cost  information  for  this  work. 

QUESTION:   What  would  be  the  impact  on  the  Court  if  this  increase  is  not  granted? 

ANSWER:  The  lack  of  an  accurate,  dependable  on-line  legislative  tracking  system  impedes 
our  ability  to  provide  the  court  with  fast,  reliable  information  concerning  both  pending  and 
enacted  legislation. 
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Questions  Submitted  by  Representative  Rogers 

FY  94  Appropriation 

QUESTION:  In  FY94,  we  provided  you  a  12%  increase  --  $1.3  million  --  over  the  previous 
year.    How  was  this  increase  applied? 

ANSWER:  In  FY94  the  court  was  granted  an  increase  of  10.5%  if  the  transfer  of  funds 
from  the  Administrative  Office  of  the  U.S.  Courts  for  former  Temporary  Emergency  Court 
of  Appeals  (TECA)  is  taken  into  account.  The  transfer  of  funds  was  to  cover  the  funding 
necessary  for  the  transfer  of  4  TECA  employees  to  this  court  in  connection  with  the 
abolishing  of  TECA  and  the  turnover  of  this  work  to  the  Federal  Circuit. 

With  the  exception  of  $200,000  specifically  identified  as  funding  for  additional  staff 
attorneys  and  clerical  positions,  the  remainder  of  the  increase  covers  mandatory  increases. 

QUESTION:  What  impact  has  this  increase  had  on  decreasing  the  Court's  workload  and 
backlog? 

ANSWER:  None  as  yet.  The  funding  of  $200,000  provided  covers  new  positions  only  for 
6  months  of  fiscal  year  1994,  and  no  positions  have  yet  been  filled. 

QUESTION:  You  have  requested  a  $215,000  increase  (35%)  for  equipment  in  FY95.  Why 
such  a  large  increase,  and  what  equipment  do  you  intend  to  purchase? 

ANSWER:  The  requested  increase  in  equipment  is  to  cover  the  computers,  telephones, 
typewriters,  etc.  necessary  for  the  new  law  clerks  and  other  staff  positions.  These  figures 
are  based  on  guidelines  provided  by  the  Administrative  Office,  U.  S.  Courts  for  new 
positions. 

Impact  of  New  Economy  Subcommittee  on  Court's  Request 

QUESTION:  As  you  know,  recognizing  the  fiscal  constraints  we  are  operating  under,  the 
Judicial  Conference  created  an  Economy  Subcommittee  to  help  us  prioritize  and  meet  the 
most  pressing  needs  of  the  Courts. 

What  was  your  original  budget  request  to  the  Judicial  Conference?  Did  the  Economy 
Subcommittee  make  any  recommendations  to  change  your  budget  request? 

ANSWER:  Our  budget  is  not  subject  to  review  by  the  Judicial  Conference  or  its  Economy 
Subcommittee.  However,  we  follow  and  are  well  below  all  Judicial  Conference  guidelines 
including  the  reduced  staffing  guidelines  of  the  Subcommittee. 
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New  Law  Clerks 

QUESTION:  What  is  the  current  caseload  and  backlog  of  the  Court?  How  does  this 
compare  with  the  caseload  and  backlog  in  FY92  and  FY93?  What  is  the  average  length  of 
time  for  a  decision  from  the  Court?  How  does  this  compare  with  that  of  other  circuit 
courts? 

ANSWER:  In  the  12  months  ending  February  28,  1994,  the  current  caseload  stood  at  1712 
filings  and  the  current  backlog  stood  at  895  pending  appeals. 

The  comparable  FY  93  caseload  was  1708  filings  and  926  pending  appeals.  In  FY92,  the 
caseload  was  1702  filings  and  978  pending  appeals. 

The  extra  temporary  law  clerk  positions  appear  to  have  made  a  difference.  In  the  12 
months  ending  February  28,  1994,  the  median  time  for  appeals  decided  on  the  merits  was 
7.8  months.  For  other  circuit  courts,  the  most  recently  published  median  time  is  10.6 
months  for  FY92. 

QUESTION:  Although  the  request  for  funding  for  these  additional  positions  was  denied 
last  year,  is  the  Court  currently  funding  these  additional  law  clerks  in  FY94? 

ANSWER:  Yes.  The  court  is  currently  funding  11  temporary  law  clerks  from  lapsed  funds. 

QUESTION:   What  level  of  funding  is  being  used  in  FY94  to  support  these  clerkships? 

ANSWER:   $684,000. 

QUESTION:   What  is  the  Court  foregoing  in  order  to  fund  these  clerkships? 

ANSWER:  As  indicated,  the  court  has  a  judgeship  vacancy  which  is  the  largest  single  source 
of  lapsed  funds.  We  also  have  not  yet  instituted  a  settlement  program  or  filled  all 
authorized  staff  positions.  The  chambers'  needs  for  rendering  decisions  has  been  given 
priority. 

QUESTION:  What  has  been  the  corresponding  decrease  in  caseload  and  backlog  as  a  result 
of  these  additional  clerks? 

ANSWER:  In  the  last  6  months,  with  all  active  circuit  judges  having  the  temporary  third  law 
clerk,  the  median  disposition  time  for  appeals  decided  on  the  merits  has  fallen  to  7.3 
months  in  contrast  to  the  7.8  months  experienced  over  the  last  12  months. 


Wednesday,  March  2,  1994. 
UNITED  STATES  COURT  OF  INTERNATIONAL  TRADE 

WITNESSES 

CHIEF  JUDGE  DOMINICK  L.  DiCARLO 

JOSEPH  E.  LOMBARDI,  CLERK 

RALPH  BALDWIN,  FISCAL  OPERATIONS  OFFICER 

Mr.  Smith  [presiding].  The  next  item  we  will  consider  this  morn- 
ing is  the  U.S.  Court  of  International  Trade.  The  budget  request 
for  fiscal  year  1995  is  $11,765,000,  an  increase  of  $765,000  above 
the  amount  appropriated  for  the  current  year.  We  will  insert  the 
justifications  submitted  in  support  of  this  request  into  the  record 
at  this  point. 

[The  justification  follows:] 
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Mr.  Smith.  Testifying  on  behalf  of  this  request  today  is  the  Chief 
Judge,  Dominick  L.  DiCarlo.  We  welcome  you  this  morning,  and 
you  may  proceed  with  your  statement. 

Judge  DiCarlo.  Good  morning,  Mr.  Chairman,  Members  of  the 
committee.  I  appear  on  behalf  of  the  United  States  Court  of  Inter- 
national Trade,  together  with  the  Clerk  of  the  Court,  Joseph 
Lombardi. 

The  1995  appropriation  request  initially  approved  and  submitted 
by  the  court  in  September,  1993  was  $11,765,000. 

Today,  I  am  able  to  advise  the  committee  that  the  court's  initial 
1995  budget  request  has  been  reduced.  The  reduced  appropriation 
request  is  $11,410,000,  or  $355,000  less  than  the  initial  estimated 
request  of  $11,765,000,  and  is  less  than  4  percent  more  than  the 
1994  appropriation  of  $11,000,000. 

We  have  implemented  a  number  of  cost-cutting  measures.  At  the 
recommendation  of  the  Clerk  of  the  Court,  we  are  abolishing  six 
positions  in  the  Clerk's  Office  at  a  savings  of  $355,000.  Due  to  the 
automation  of  various  functions  and  a  decrease  in  workload,  these 
positions  are  no  longer  required. 

Another  area  which  resulted  in  reduced  costs  and  more  efficient 
service  was  the  elimination  of  in-house  printing  and  distribution  of 
the  court's  slip  opinions,  for  a  savings  of  $30,000  annually. 

And,  in  a  continuing  effort  to  reduce  its  GSA  rent  obligation,  the 
court  relinquished  5,000  square  feet  of  assigned  space,  for  a  sav- 
ings of  $250,000. 

Of  the  requested  increase,  $555,000,  or  73  percent,  is  for  GSA 
space  rental  costs.  We  did  not  have  our  rent  decreased. 

The  amount  needed  for  mandatory  pay  rate  adjustments  and 
benefits  forjudges  and  supporting  personnel  is  $161,000,  or  21  per- 
cent, of  the  requested  increase.  Included  in  this  amount  is  funding 
necessary  for  increases  in  health  benefits,  Federal  Employees  Re- 
tirement System  (FERS)  and  Social  Security. 

The  remaining  $49,000,  or  6  percent,  of  the  requested  increase 
is  attributable  to  Postal  Service  reimbursement  and  inflationary  in- 
creases for  travel,  services,  supplies  and  equipment. 

To  summarize  the  court's  fiscal  year  1995  requested  increase  of 
$765,000:  $555,000  (73  percent)  is  for  GSA  rent;  $161,000  (21  per- 
cent) is  for  mandatory  pay  increases  and  other  adjustments;  and, 
the  remaining  $49,000  (6  percent)  is  for  Postal  Service  reimburse- 
ment and  inflationary  increases. 

Overall,  the  abolishment  of  six  positions  in  the  Clerk's  Office,  the 
relinquishment  to  GSA  of  5,000  square  feet  of  space,  and  other 
cost-cutting  measures  allow  the  court  to  reduce  its  appropriation 
requirements  by  more  than  $600,000. 

I  would  like  to  emphasize  that  the  court  will  continue,  as  it  has 
in  the  past,  to  conserve  its  financial  resources  through  sound  and 
prudent  personnel  and  fiscal  management  practices. 

The  court's  "General  Statement  and  Information"  and  "Justifica- 
tion of  Changes,"  which  provide  detailed  descriptions  of  the  line- 
item  adjustments,  have  been  submitted  previously.  If  the  commit- 
tee requires  more  information,  we  will  be  pleased  to  submit  it,  and 
I  will  attempt  to  answer  any  questions  you  may  wish  to  ask. 

[The  statement  of  Chief  Judge  DiCarlo  follows:] 
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STATEMENT  OF  DOMINICK  L.  D I CARLO 

Chief  Judge 

UNITED  STATES  COURT  OF  INTERNATIONAL  TRADE 

before 

The  Subcommittee  of  the 

Committee  on  Appropriations 

House  of  Representatives 


March  2,  1994 

Mr.  Chairman,  Members  of  the  Committee: 

I  appear  on  behalf  of  the  United  States  Court  of  International  Trade 
together  with  the  Clerk  of  the  Court,  Joseph  Lombardi. 

The  1995  appropriation  request  initially  approved  and  submitted  by 
the  court  in  September  1993  was  $11,765,000. 

Today,  I  am  able  to  advise  the  Committee  that  the  court's  initial 
1995  budget  request  has  been  reduced.  The  reduced  appropriation  request 
is  $11,410,000,  or  $355,000  less  than  the  initial  estimated  request  of 
$11,765,000,  and  is  less  than  4  percent  more  than  the  1994  appropriation 
of  $11,000,000. 

We  have  implemented  a  number  of  cost-cutting  measures.  At  the 
recommendation  of  the  Clerk  of  the  Court,  we  are  abolishing  six  positions 
in  the  Clerk's  Office  at  a  savings  of  $355,000.  Due  to  the  automation  of 
various  functions  and  a  decrease  in  workload,  these  positions  no  longer 
are  required. 

Another  area  which  resulted  in  reduced  costs  and  more  efficient 
service  was  the  elimination  of  in-house  printing  and  distribution  of  the 
court's  slip  opinions,  for  a  savings  of  $30,000  annually. 
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And,  in  a  continuing  effort  to  reduce  its  GSA  rent  obligation,  the 
court  relinquished  5,000  square  feet  of  assigned  space,  for  a  savings  of 
$250,000. 

Of  the  requested  increase,  $555,000,  or  73%,  is  for  GSA  space  rental 
costs. 

The  amount  needed  for  mandatory  pay  rate  adjustments  and  benefits 
for  judges  and  supporting  personnel  is  $161,000,  or  21%,  of  the  requested 
increase.  Included  in  this  amount  is  funding  necessary  for  increases  in 
health  benefits,  Federal  Employees  Retirement  System  (FERS),  and  Social 
Security. 

The  remaining  $49,000,  or  6%,  of  the  requested  increase  is 
attributable  to  Postal  Service  reimbursement  and  inflationary  increases 
for  travel,  services,  supplies  and  equipment. 

To  summarize  the  court's  fiscal  year  1995  requested  increase  of 
$765,000:  $555,000  (73%)  is  for  GSA  rent;  $161,000  (21%)  is  for  mandatory 
pay  increases  and  other  adjustments;  and,  the  remaining  $49,000  (6%)  is 
for  Postal  Service  reimbursement  and  inflationary  increases. 

Overall,  the  abolishment  of  six  positions  in  the  Clerk's  Office,  the 
relinquishment  to  GSA  of  5,000  square  feet  of  space,  and  other  cost- 
cutting  measures  permits  the  court  to  reduce  its  appropriation 
requirements  by  more  than  $600,000. 

I  would  like  to  emphasize  that  the  court  will  continue,  as  it  has  in 
the  past,  to  conserve  its  financial  resources  through  sound  and  prudent 
personnel  and  fiscal  management  practices. 
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The  court's  "General  Statement  and  Information"  and  "Justification 
of  Changes",  which  provide  detailed  descriptions  of  the  line  item 
adjustments,  have  been  submitted  previously.  If  the  Committee  requires 
more  information,  we  will  be  pleased  to  submit  it,  and  I  will  attempt  to 
answer  any  questions  you  may  wish  to  ask. 
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LAST  YEAR'S  SUPPLEMENTAL  REQUEST 

Mr.  SMITH.  Last  year  you  asked  for  a  supplemental  and  you 
didn't  get  it.  So  how  was  that  handled? 

Judge  DiCarlo.  Since  two  vacant  judgeships  and  their  staff  posi- 
tions have  not  been  filled,  we  were  able  to  save  $50,000  a  month 
in  salaries  alone  for  those  vacant  positions,  which  enabled  us  to 
cover  our  rent  obligations. 

Mr.  Smith.  So  then  you  are  asking  for  a  rent  increase  for  this 
year? 

Judge  DiCarlo.  Yes,  sir.  Because  that  is  what  the  GSA  tells  us. 

The  rents  in  New  York  City  decreased  tremendously  but  our 
rents  have  always  gone  up.  If  it  weren't  for  our  relinquishment  of 
space,  our  rent  would  have  been  that  much  more  this  year. 

Mr.  Smith.  Do  you  know  how  much  you  are  paying  per  square 
foot? 

Judge  DiCarlo.  I  understand  it  is  somewhere  around  $60  per 
square  foot. 

VACANCIES 

Mr.  Smith.  What  is  the  current  status  of  the  vacancies  that  you 
referred  to? 

Judge  DiCarlo.  As  I  understand  it,  I  have  heard  rumors  of  peo- 
ple interested  in  the  job.  We  have  not  been  informed  officially  of 
anyone.  I  know  the  names  of  no  individuals  who  are  actively  being 
considered  at  this  time. 

Mr.  SMITH.  They  are  not  running  background  checks,  even? 

Judge  DiCarlo.  I  have  no  knowledge  of  that.  These  positions 
have  been  vacant;  it  will  be  three  years  in  April.  We  are  not  asking 
them  to  be  filled  quickly.  We  have  managed  to  survive  and  pay  our 
rent,  but  only  due  to  the  fact  that  the  positions  have  not  been 
filled. 

POSTAGE 

Mr.  Smith.  Now,  you  asked  for  an  increase  in  postage — but  there 
has  not  been  a  rate  increase.  Is  this  because  of  volume  or  what? 

Judge  DiCarlo.  No.  This  is  because  they  instituted  a  new  sys- 
tem; where  formerly  we  had  the  penalty  envelopes  that  we  would 
mail  out,  now  we  have  meters.  It  is  an  entirely  different  system, 
and  we  are  asking  for  the  money  for  that  reason. 

Mr.  Smith.  Go  over  that  again.  A  new  system,  you  say? 

Judge  DiCarlo.  Yes.  Do  you  want  to  explain  that? 

Mr.  Lombardi.  Yes.  As  of  January  of  this  year,  we  no  longer  can 
use  penalty  mail,  which  is  what  the  agencies  use.  Congress  uses 
franked  mail;  we  use  penalty  mail.  The  U.S.  Postal  Service  directed 
that  we  start  using  metered  mail  as  of  January. 

Prior  to  that  time,  the  Postal  Service  would  sample  two  weeks 
of  the  52  weeks  in  a  year.  We  would  count  the  number  of  envelopes 
we  mailed  out  during  those  two-week  periods.  From  that,  they 
would  extrapolate  how  much  we  owed  them  for  the  year. 

But  beginning  January  1  of  1994,  for  our  court,  we  have  had  to 
use  metered  mail.  Since  we  have  no  experience  with  it,  we  estimate 
it  will  be  an  increase. 

Does  that  answer  you,  Mr.  Chairman? 
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Mr.  Smith.  Yes. 
Mr.  Rogers? 

RENT 

Mr.  Rogers.  Well  now,  on  the  rent,  do  you  know  what  percent 
increase  that  is? 

Judge  DiCarlo.  I  think  it  is  $5  million,  our  total  rent. 

Mr.  Rogers.  It  is  $5,291,000.  What  percent  increase  is  that? 

Judge  DiCarlo.  It  would  be  about  10  percent. 

Mr.  Rogers.  Well,  it  is  more  than  that;  it  is  15  percent,  isn't  it? 

Mr.  Lombardi.  The  increase  over  1994,  Mr.  Rogers? 

Mr.  Rogers.  Yes. 

Judge  DiCarlo.  We  are  dealing  with  a  different  amount  of 
square  footage  between  1995  and  1994. 

Mr.  Rogers.  How  is  that? 

Judge  DiCarlo.  We  have  given  up  space,  and  I  believe  we  have 
an  increase  of  $555,000  for  the  GSA  rental  cost.  We  have  already 
given  up  5,000  square  feet  of  space  for  a  savings  of  $250,000.  So 
if  you  add  that  $250,000  together  with  $555,000,  it  comes  to  about 
15  percent. 

Mr.  Rogers.  So  they  are  demanding  this  $555,000,  which  is 
roughly  12,  13  percent? 

Judge  DiCarlo.  I  would  like  to  explain  that,  Mr.  Congressman, 
because  I  don't  want  to  mislead  you. 

Mr.  Rogers.  What? 

Judge  DiCarlo.  We  had  our  problem  with  rent,  we  had  to  re- 
build our  base;  is  that  correct? 

Mr.  Lombardi.  Yes.  It  is  close  to  a  12  percent  increase  in  the 
rent  base,  but  not  the  actual  rent  increase. 

Mr.  Rogers.  And  you  are  getting  less  space. 

Mr.  Lombardi.  We  gave  up  space,  yes.  We  pay  more  per  square 
foot  than  a  tenant  at  Rockefeller  Center  pays. 

Mr.  Rogers.  How  do  they  justify  that? 

Mr.  Lombardi.  They  claim  it  is  based  upon  comparable  commer- 
cial rentals.  You  know,  we  showed  that  in  1992  there  was  no  predi- 
cate justification  for  it,  and  we  persuaded  this  Committee;  but  the 
reduction  was  not  put  into  the  enacting  law.  We  had  to  continue 
to  pay  the  amount  of  rent  that  GSA  requested  of  us  even  though 
the  funds  to  pay  it  were  not  appropriated. 

Mr.  Rogers.  What  would  be  a  reasonable  rent  for  your  space? 

Mr.  Lombardi.  I  will  take  Rockefeller  Center,  which  is  about  $32 
a  square  foot. 

Mr.  Rogers.  $30,  and  they  are  demanding  $60?  You  are  paying 
twice  as  much  as  Rockefeller  Center? 

Mr.  Lombardi.  Yes. 

Mr.  Rogers.  What  would  be  the  rental  at  $30  a  square  foot?  In- 
stead of  their  requested  $5,291,000,  what  would  it  be? 

Judge  DiCarlo.  It  would  be  50  percent  of  that,  if  we  are  estimat- 
ing $60  a  square  foot. 

I  don't  want  to  mislead  the  committee.  The  yearly  increase  is 
$249,000  over  last  year's  rent. 

Because  of  the  problem  we  had  several  years  ago,  our  rent  base 
was  eroded  and  has  not  been  restored.  To  restore  that  base,  we  in- 
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elude  in  our  budget  this  year  $306,000,  which  brings  the  total  in- 
crease to  $555,000. 

So  the  full  $555,000  is  not  a  GSA  increase  this  year  over  last 
year.  The  GSA  increase  is  $249,000.  The  additional  $306,000  is  re- 
quired to  restore  our  eroded  rent  base. 

Mr.  Rogers.  Maybe  you  better  put  a  chart  together  to  try  to  ex- 
plain that. 

Judge  DiCarlo.  We  will  get  to  that.  We  have  a  partial  chart  al- 
ready prepared,  and  we  will  supply  that  to  the  committee. 

Mr.  Rogers.  Will  you  submit  something  for  the  record? 

Judge  DiCarlo.  Sure,  sure.  We  will  submit  that  in  great  detail, 
yes. 

[The  information  follows:] 
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In  FY  1994,  funds  available  for  GSA  rent  are  $4,736,000. 
The  estimated  rental  costs  for  FY  1995  are  expected  to  increase 
by  $249,000  to  $4,985,000,  which  is  approximately  a  5  1/2% 
increase  over  1994.  Our  request  for  FY  1995  rental  costs  of 
$5,291,000  includes  the  $249,000  rent  Increase  plus  $306,000 
necessary  to  restore  our  rent  base  to  the  required  amount,  i.e., 
a  $555,000  increase.  For  that  reason,  the  total  request  for  FY 
1995  is  approximately  12%  higher  than  the  FY  1994  amount. 

Our  rent  base  since  FY  1992,  as  shown  in  the  attached 
chart,  has  been  inadequate  to  pay  GSA's  full  rental  charges  in 
FY  1992,  FY  1993,  and  FY  1994. 

In  each  of  those  years,  these  funding  deficiencies  in  the 
rent  base  have  been  supplied  with  funds  available  in  the 
personnel  compensation  and  benefits  base.  Those  funds  were 
available  because  there  were  two  judicial  and  related  staff 
vacancies  for  the  past  three  years.  The  amount  of  our  FY  1995 
request,  if  granted,  will  restore  our  rent  base  to  where  it 
should  have  been  for  the  past  three  years  and  will  be  sufficient 
to  fix  the  rent  problem  we  have  had  since  FY  1992. 
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Mr.  Rogers.  Suppose  we  only  gave  you  enough  for  $30  a  square 
foot;  what  would  happen  to  you  then? 

Judge  DiCarlo.  What  would  probably  happen  to  us  this  time, 
happened  to  us  last  time.  We  would  have  to  make  up  $2.5  million 
somehow  in  our  budget,  and  our  budget  is  only  $11  million,  and  it 
would  have  tremendous  impact. 

Our  real  estate  cost  is  over  50  percent  of  our  budget. 

And  then  we  have  the  other  mandate.  Since  judges'  salaries  are 
mandated,  we  can't  decrease  judges'  salaries. 

NAFTA 

Mr.  Rogers.  Will  NAFTA  have  any  impact  on  your  caseload? 

Judge  DiCarlo.  Normally  cases  that  would  come  to  the  court — 
trade  cases  involving  Canada  and  Mexico — would  now  go  to  the 
NAFTA  panels. 

Mr.  Rogers.  What  kind  of  an  impact  will  that  have? 

Judge  DiCarlo.  I  think  it  will  be  a  small  impact — whatever 
cases  we  had  involving  Mexico  in  trade  cases  would  be  affected  by 
NAFTA. 

Mr.  Rogers.  Thank  you. 

Mr.  Smith.  Thank  you. 

Judge  DiCarlo.  Thank  you. 

[The  following  questions  were  submitted  to  be  answered  for  the 
record:] 
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Questions  Submitted  by  Congressman  Mollohan 

UNITED  STATES  COURT  OF  INTERNATIONAL  TRADE 

Space  Rental  Costs 

QUESTION:  Last  year,  you  requested  a  supplemental  appropriation  of  $640,000 
for  space  rental  costs.  That  request  was  not  enacted  by  the  Congress.  How  did 
the  Court  of  International  Trade  deal  with  the  space  rental  cost  issue  in  fiscal  year 
1993? 

ANSWER:  We  had  two  judgeships  and  their  staff  positions  vacant.  We  saved 
$50,000  a  month  in  salaries  alone  for  those  vacant  positions.  Those  savings 
enabled  us  to  deal  with  our  rent  costs  in  1993. 

QUESTION:  Do  you  anticipate  similar  space  rental  cost  shortfalls  in  fiscal  year 
1994?  How  are  you  addressing  these  problems  in  the  current  fiscal  year,  or  has 
this  problem  been  resolved? 

ANSWER:  In  1994  we  estimate  a  shortfall  in  rent  of  $306,000.  We  intend  to 
address  this  shortfall  in  the  same  manner  as  we  did  in  1993.  That  is,  we  will  be 
able  to  cover  our  rent  costs  with  savings  from  the  same  vacant  positions.  For  the 
most  part  the  rent  problem,  which  was  due  to  a  shortage  of  funds,  has  been 
resolved.  The  amount  included  in  our  fiscal  year  1995  budget  request  for  rent 
costs  will  fix  what's  left  of  the  problem. 

QUESTION:  Your  request  for  fiscal  year  1995  includes  an  increase  of  $555,000 
for  space  rental  costs.  Have  you  received  any  notification  from  GSA  or  the 
Administrative  Office  of  the  Courts  that  a  rent  decrease  is  proposed  for  FY  1995? 
What  will  be  the  impact  of  this  decrease  on  your  budget  request? 

ANSWER:  Neither  GSA  nor  the  Administrative  Office  of  the  Courts  has  advised 
us  that  our  rent  would  be  reduced  in  fiscal  year  1995.  If  it  is  reduced,  of  course, 
we  will  reduce  our  budget  request  accord-ingly. 

Printing  Costs 

QUESTION:  Your  budget  justifications  (page  3.4)  indicate  that  your  actual 
printing  costs  for  fiscal  year  1993  were  $5,000.  Your  estimated  printing  costs  for 
fiscal  year  1 994  increase  to  $27,000.  What  accounts  for  the  dramatic  increase  in 
printing  requirements? 

ANSWER:  While  the  court's  printing  costs  in  fiscal  year  1993  were  only  $5,000, 
the  $27,000  request  in  fiscal  year  1994  was  based  on  average  expenditures  for 
printing  over  the  past  several  years.  For  example,  from  1986  to  1993,  the  court's 
average  yearly  expenditure  in  the  line  item  for  printing  was  $22,000.  The  average 
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allocation  requested  for  printing  over  that  same  time  period  was  $28,000.  The 
request  in  1994  is  based  on  past  experience  with  actual  expenses  for  printing. 
The  principal  reason  why  the  printing  expenses  were  unusually  low  in  1993  is 
attributable  to  the  fact  that  the  court  did  not  hold  an  annual  judicial  conference 
as  it  had  in  prior  years. 

Court  Vacancies 

QUESTION:  When  you  testified  before  the  Committee  last  year,  there  were  two 
vacancies  on  the  Court.   What  is  the  current  status  of  vacancies  on  the  Court? 

ANSWER:   Those  two  judicial  vacancies  remain  unfilled. 

QUESTION:  How  many  staff  vacancies  currently  exist?  How  many  of  these  are 
related  to  vacant  judgeships?   Have  any  not  been  filled  due  to  lack  of  funding? 

ANSWER:  We  have  a  total  of  13  vacant  staff  positions.  Six  of  the  13  are  related 
to  the  two  vacant  judgeships.  The  remaining  seven  positions  were  not  filled  due 
to  lack  of  funding. 

Postal  Costs 

QUESTION:   You  are  requesting  an  increase  for  reimbursement  to  the  U.S. 
Postal  Service.    Since  no  postal  rate  increase  has  been  approved,  what  is  the 
reason  for  this  request? 

ANSWER:  The  U.S.  Postal  Service  no  longer  permits  the  use  of  penalty  indicia 
mail.  Therefore,  the  reason  for  the  requested  increase  of  $1 2,000  is  related  to  the 
anticipated  cost  for  conversion  to  metered  mail  and  not  to  an  increase  in  the 
postage  rate. 


Wednesday,  March  2,  1994. 

COURT  OF  APPEALS,  DISTRICT  COURTS,  AND  OTHER 

JUDICIAL  SERVICES 

ADMINISTRATIVE  OFFICE  OF  THE  UNITED  STATES 

COURTS 

FEDERAL  JUDICIAL  CENTER 

WITNESSES 

CHIEF  JUDGE  RICHARD  S.  ARNOLD 
JUDGE  JOHN  M.  WALKER,  JR. 
JUDGE  WHXIAM  W  SCHWARZER 
L.  RALPH  MECHAM,  DHtECTOR 

Mr.  MOLLOHAN  [presiding].  The  Committee  will  come  to  order. 

The  first  item  the  Committee  will  consider  this  afternoon  is  the 
fiscal  year  1995  budget  request  for  the  Courts  of  Appeals,  District 
Courts,  and  Other  Judicial  Services.  The  request  is  for 
$2,476,693,000  for  salaries  and  expenses,  an  increase  of  15  percent 
and  $320,693,000  above  the  amounts  provided  for  fiscal  year  1994. 
Also  included  in  the  request  for  the  courts  is  the  Defender  Services 
account,  $290,283,000,  an  increase  of  $10,283,000;  the  Fees  of  Ju- 
rors account,  $74,071,000,  a  decrease  of  $3,024,000;  and  the  Court 
Security  account,  $97,532,000,  an  increase  of  $11,532,000.  We  will 
insert  the  detailed  justification  material  submitted  in  support  of 
the  requests  for  each  of  these  accounts  into  the  record  at  this  point. 

[The  justification  follows:] 
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Table  SE.26  Work  Measurement  Calculations,  1992  Formula 
District  Clerks  of  Court 


FY  1995  Estimated 

Workload 

Workload 

Workload  Factor* 

Volume 

Credit 

Judicial  Officers 

Active  Judges 

649 

740 

Senior  Judges 

250 

252 

Magistrate  Judges 

409 

466 

ECRO  Support 

294,000 

208 

Petitions  Filed 

Chi) 

Overpayments  &  Recoveries 

3.100 

5 

Pro  Se  Filings 

56,000 

530 

All  Other  Civil 

165.600 

655 

Criminal 

Felony  defendants 

54,300 

244 

Misdemeanor  defendants 

14.700 

14 

Petty  Offenses 

88.000 

5 

Jurors 

Petit 

476.900 

97 

Grand 

229.700 

162 

Automation  Support 

Baseline 

12.400 

290 

Civil  Systems 

94 

94 

Criminal  Systems 

94 

94 

Quality  Control 

293.700 

125 

Systems  Administration 

94 

94 

Other  Factors 

Naturalization 

290,000 

45 

Appeals 

50.160 

155 

Arbitration  Cases 

4,681 

30 

Attorneys  Admitted 

56,500 

46 

CJA  Vouchers 

65,000 

57 

Interpreter  Support 

70.000 

9 

Ct  Reporter  Supervision 

670 

19 

Staffed  Divisional  Offices 

171 

113 

Divisional  Office  Staff 

1,350 

67 

Travel 

2,500,000 

42 

Finance 

1.090.000 

309 

Space  &  Facilities 

914 

47 

Administrative  Support 

4,270 

329 

Management  &  Supervision 

5^42 

534 

Clerks  of  Court 

94 

94 

Training 

5,971 

135 

Positions  Justified  by  Formula 

6,106 

Additives* 

78 

78 

Total  Positions 

6,184 

*  Additives  are  given  in  consideration  of  factors 
such  as  unique  caseload,  training  centers,  fine  center 
and  central  violations  bureaus. 
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Table  SE.3 1     Work  Measurement  Calculations,  1 993  Formula 
Bankruptcy  Clerks  of  Court 


FY  1995  Estimated 

Work 

Workload 

Workload 

Workload  Factors 

Factor 

Volume 

Credit 

Chapter  7 

1.9931 

598,100 

676 

Chapter  1 1 

19.0736 

19,220 

208 

Chapter  1 2 

9.2020 

1.380 

7 

Chapter  13 

2.9729 

241,300 

407 

Subtotal 

860,000 

1,298 

Adversaries 

3.9113 

68,800 

153 

Appeals 

0.0354 

860,000 

17 

OPERATIONS 

Core  Constant 

10,574.9100 

90 

540 

Admin.  Support 

0.0770 

3.909 

301 

Metered  Mail  Constant 

62.7225 

277 

10 

Metered  mail  factor 

0.0263 

860,000 

13 

Courtroom  Service 

0.7489 

860,000 

365 

Public  and  Court  Service 

1.4479 

860,000 

706 

NOTICING 

Noticing  Constant 

495.4733 

90 

17 

BANS 

0.3644 

346,848 

71 

Non-BANS 

0.5222 

518,261 

153 

DIVISIONAL  OFFICES 

Resident  Deputy 

0.0500 

1,468 

73 

Divisional  office 

0.6600 

97 

64 

SPACE  AND  FACILITIES 

Headquarters  Factor 

468.6000 

90 

24 

Divisional  Office 

71.3779 

97 

4 

Filing  Factor 

0.0702 

860,000 

34 

TRAINING 

Training  given/received 

0.4893 

860,000 

239 

Training  development 

0.0565 

860,000 

28 

CLAIMS 

Receipt  and  assignment 

0.2171 

860,000 

106 

Processing 

0.2416 

793.015 

108 

OTHER 

Management  and  Supervision 

0.1000 

4,968 

498 

Court  reporter  supervision 

50.3900 

161 

5 

Travel 

60.000 

2,250,000 

37 

ECRO 

1.2500 

107.000 

72 

Finance 

0.1931 

860,000 

94 

Quality  control  and  systems 

0.9176 

860.000 

448 

Clerks 

1.763.0400 

90 

90 

Additives 

29 

Total  Positions 

5,597 
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Tsble  SEJ3      STAFFING  FORMULAS  AND  PROJECTED  WORKLOAD  REQUIREMENTS 


»"*i~i 

W"*!^ 

Wnrtrl^H 

00 

PROBATION 

IO 

Presentence  Report! 

57:1 

50.800 

191 

51.100 

897 

51JO0 

900 

Collateral  Report* 

953:1 

35.300 

37 

35.500 

37 

35.700 

37 

Supervision 

57:1 

85.800 

1405 

89.400 

1.56* 

91400 

1.602 

Closings 

169:1 

48,500 

56 

50.000 

58 

50,400 

58 

Violation  Report! 

190:1 

24,000 

126 

25.000 

132 

25,600 

135 

Pre-release  Reporu 

Community  Service 
Cam 

352:1 

11.300 

32 

11.800 

34 

12,400 

35 

360:1 

9.000 

25 

9,300 

26 

9,600 

27 

Substance  Abuse  Cases 

124:1 

24,200 

195 

24,900 

201 

25,600 

206 

Mental  Health  Cases 

116:1 

3.500 

30 

3,600 

31 

3,700 

32 

Manage  ment 

7  Officers:  1  (plus  chief) 

507 

519 

526 

Clerical 

1.63  Officers:  1 

2.089 

2.148 

2,183 

Training 

hours  per  officer 

SO 

155 

159 

161 

hours  per  clerk 

40 

47 

49 

50 

Administrative  Support 

7  5*  of  total  staff 

412 

424 

431 

Travel  per  supervised 
Case 

113  hours 

430 

448 

457 

SUBTOTAL  for 

PROBATION 

6.538* 

6.729* 

6,840* 

PRETRIAL  SERVICES 

Investigations 

255:1 

60,600 

238 

61,200 

240 

61,800 

242 

Collateral  Reporu 

1421:1 

11,100 

8 

11.200 

8 

11400 

8 

Bail  Review  Hearings 

982:1 

26.700 

27 

28.200 

29 

29,700 

30 

Detention  Hearings 

US:1 

22,400 

27 

22,000 

26 

21.600 

26 

Supervision:    High 

121:1 

12,006 

99 

12.512 

103 

13,064 

108 

Low 

196:1 

14,094 

72 

14,688 

75 

15436 

78 

Closings 

2526:1 

55.100 

22 

56,900 

23 

58,700 

23 

Violation  Reports 

382:1 

6,200 

16 

6.500 

17 

7,100 

19 

Diversion  Reports 

218:1 

2.000 

9 

2,100 

10 

2400 

10 

Diversion  Supervision 

122:1 

2.200 

18 

2,200 

18 

2.400 

20 

Substance  Abuse  Cases 

312:1 

4,700 

15 

4,700 

15 

4.700 

15 

Mental  Health  Cases 

77:1 

290 

4 

290 

4 

290 

4 

Management 

7  officers  1  (plus  chief) 

119 

121 

123 

Clerical 

2  officers:! 

337 

344 

353 

Training 

hours  per  officer 

80 

31 

31 

32 

hours  per  clerk 

40 

t 

8 

8 

Administrative  Support 

7.5*  of  total  staff 

76 

77 

79 

Travel  per  supervised 

4.41  hours 

65 

68 

71 

SUBTOTAL  tor 
PRETRIAL 
SERVICES 

r.RANTl  TOTAL 

Rnrmradbv  fnrmnll 

1.190 

7778* 

1.217 

7  946. 

1450 

8090* 

"  This  figure  doe*  or*  include  43  autofiutioo  powtioni  junifie**  outnde 


the  formula 
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Mr.  Mollohan.  Testifying  on  behalf  of  this  request  this  morning 
is  Judge  Richard  Arnold.  Judge  Arnold  is  accompanied  by  Judge 
John  M.  Walker,  Jr.,  and  others.  We  welcome  you  all  this  after- 
noon. 

Judge  Arnold,  if  you  would  please  introduce  those  at  the  witness 
table,  we  would  appreciate  it,  and  proceed  with  your  oral  state- 
ment. 

Judge  Arnold.  Thank  you,  Mr.  Chairman. 

In  addition  to  Judge  Walker,  I  have  with  me  Judge  William  W 
Schwarzer,  who  is  the  Director  of  the  Federal  Judicial  Center;  and 
Mr.  L.  Ralph  Mecham,  who  is  Director  of  the  Administrative  Office 
of  the  United  States  Courts. 

Mr.  Mollohan.  Pleased  to  see  you  here. 

Judge  Arnold.  With  the  permission  of  the  Chair,  I  would  like  to 
submit  for  the  record  my  written  statement  and  make  a  few  brief 
summarizing  remarks. 

Mr.  Mollohan.  You  may  proceed. 

Judge  Arnold.  This,  Mr.  Chairman,  is  my  seventh  time  to  ap- 
pear and  present  testimony  before  this  Committee,  and  I  may  say, 
my  second  time  to  do  so  with  yourself  in  the  chair.  I  want  you  to 
know  seven  is  my  lucky  number. 

Mr.  Mollohan.  It  is  a  tough  year,  but  we  will  do  the  best  we 
can. 

Judge  Arnold.  We  are  asking  for  a  lot  of  money.  We  are  asking 
for  $3,100,000,000  for  the  Judiciary  as  a  whole,  and  I  include  with- 
in that  the  Administrative  Office  and  the  Federal  Judicial  Center, 
which  at  the  instance  of  this  Committee,  I  am  also  representing 
today.  Percentage-wise,  the  increase  is  13  percent.  When  only  dis- 
cretionary accounts  are  taken  into  consideration,  the  increase  re- 
quested is  11  percent.  Although  the  number  is  certainly  substan- 
tial, it  is  lower  than  any  of  the  other  years  during  which  I  have 
appeared  before  the  Committee.  I  would  like  to  say  just  a  couple 
of  things  about  that. 

We  feel  that  we  are  at  a  new  level  of  cooperation  with  the  Con- 
gress, a  new  level  of  responsiveness  to  the  requests  and  the  admo- 
nitions of  the  Committee. 

For  example,  this  Committee,  in  partnership  with  the  Senate, 
has  suggested  that  the  Judiciary  create  an  institution  called  the 
Economy  Subcommittee.  As  Chairman  of  the  Budget  Committee  of 
the  Judicial  Conference,  I  have  appointed  a  four-judge  Economy 
Subcommittee  of  the  Budget  Committee  charged  specifically  to  do 
two  major  things:  first  of  all,  to  make  sure  that  our  budget  presen- 
tation is  technically  consistent  with  the  method  in  which  the  Exec- 
utive Branch  presents  its  budget,  so  that  when  you  make  your  com- 
parisons, you  are  comparing  apples  and  apples;  and  secondly,  and 
perhaps  more  importantly,  to  make  sure  that  our  operations  are  ef- 
ficient. 

We  recognize  that  we  have  an  obligation  to  do  our  job  for  the 
public  with  the  least  amount  of  dollars  feasible,  and  the  Economy 
Subcommittee  is  specifically  charged  with  performing  functions 
that  in  some  respects  are  akin  to  those  of  OMB  within  the  Execu- 
tive Branch,  to  try  to  make  sure  we  do  things  as  economically  as 
possible. 
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I  would  just  like  to  give  one  example.  The  Subcommittee  is  just 
off  the  ground,  but  one  thing  that  we  are  looking  at  is  our  staffing 
ratios.  As  you  know,  our  requests  for  positions  in  the  courts  are 
geared  to  a  work  measurement  formula,  which  we  think  accurately 
represents  the  number  of  people  required  to  do  certain  tasks.  For 
example,  we  have  one  deputy  clerk  in  each  court  of  appeals  for 
every  75  notices  of  appeal  filed.  With  the  Economy  Subcommittee, 
we  intend  to  reexamine  those  work  measurement  formulas  and  to 
determine  if  they  really  reflect  the  most  efficient  way  of  doing  busi- 
ness as  opposed  to  just  the  way  business  is  done.  So,  what  we  are 
looking  for  is  not  simply  to  reflect  what  is,  but  to  try  to  strive  for 
what  ought  to  be. 

I  want  also  to  tell  the  Committee  that  we  are  making  tremen- 
dous efforts — I  hope  tremendous — to  cooperate  with  the  Executive 
Branch.  We  are  meeting  regularly  with  the  Attorney  General  and 
other  people  in  the  Department  of  Justice  to  coordinate,  to  the  ex- 
tent that  it  is  proper  and  feasible,  our  policies  with  theirs. 

Finally,  I  just  want  to  call  attention  to  some  lesser  items — I  am 
speaking  numerically  now — in  our  budget.  That  is,  specifically  the 
Administrative  Office  of  the  U.S.  Courts  and  the  Federal  Judicial 
Center. 

The  Administrative  Office's  current  appropriation  is  $44.9  mil- 
lion. We  are  asking  for  $48.8  million.  That  is  an  8.7  percent  in- 
crease in  1995  over  1994. 

I  just  want  to  underscore  the  fact  that  in  1994,  the  Administra- 
tive Office  took  an  actual  dollar  decrease  in  absolute  numbers 
below  the  1993  request.  The  percentage  increase  that  they  are  ask- 
ing for  this  year  is  not  as  great  as  what  the  courts  as  a  whole  are 
asking  for. 

The  same  point  holds  true  with  respect  to  the  Federal  Judicial 
Center.  There,  the  present  budget  level  is  18.5  million;  we  are  ask- 
ing for  $19.7,  which  is  a  7  percent  increase.  But  in  real  dollars,  the 
Federal  Judicial  Center's  budget  has  actually  decreased  from  1992. 

There  is  a  tendency  among  some  judges,  I  think,  to  brush  off 
these  agencies  as  bureaucrats,  and  I  just  want  to  say  that  I  person- 
ally think  that  is  a  mistake.  What  they  do  is  essential  to  our  func- 
tioning and  to  the  training  of  judges.  We  think  it  is  really  impor- 
tant, if  the  Committee  is  able  to,  to  preserve  those  requests  vir- 
tually intact. 

So,  Mr.  Chairman,  we  are  here  at  your  disposal  and  we  appre- 
ciate your  time  very  much. 

[The  prepared  statement  of  Judge  Arnold  follows:] 
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OF  THE  COMMITTEE  ON  APPROPRIATIONS 

OF  THE  HOUSE  OF  REPRESENTATIVES 


March  2,  1994 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

Thank  you  for  the  opportunity  to  appear  before  the  Subcommittee  and  present  the 
Judiciary's  1995  budget  request.  Accompanying  me  today  are  the  Honorable  John  M. 
Walker,  Jr.,  United  States  Circuit  Judge  for  the  Second  Circuit;  L.  Ralph  Mecham,  Director 
of  the  Administrative  Office  of  the  U.S.  Courts;  and  the  Honorable  William  W  Schwarzer, 
Director  of  the  Federal  Judicial  Center. 

I  would  like  to  start  by  thanking  all  the  members  of  the  Subcommittee  for  your  help 
and  support  on  our  1994  appropriation.  As  you  know,  1993  was  an  extremely  difficult  year 
for  the  Judiciary,  requiring  painful  cutbacks  in  virtually  every  program  and  activity.  The 
Subcommittee's  willingness  to  work  with  us  and  provide  sufficient  funds  for  1994  was  crucial 
to  the  effective  functioning  of  the  court  system.  We  recognize  how  difficult  it  is  to  allocate 
increasingly  scarce  resources  to  the  many  deserving  programs,  and  we  greatly  appreciate  the 
efforts  you  made  on  our  behalf.  We  also  recognize  that  the  federal  government  will 
continue  facing  tight  fiscal  constraints  for  years  to  come,  and  we  are  committed  to  doing  our 
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part.  Numerous  activities  are  underway  to  keep  costs  down,  operate  more  efficiently,  and 
improve  services.  Let  me  briefly  describe  some  of  these  initiatives,  and  how  our  1995 
request  contributes  to  these  efforts.  These  and  other  initiatives  are  also  discussed  in  a 
recent  report,  which  I  would  like  to  submit  for  the  record,  describing  how  our  efforts  over 
the  last  several  years  are  meeting  recommendations  made  in  the  Vice  President's  recent 
National  Performance  Review. 

Cost  Containment  Efforts  at  the  Local  Level.  The  entire  Judicial  Branch  is  involved 
in  an  active  cost-containment  campaign.  Hundreds  of  cost-cutting  ideas  have  so  far  been 
presented  from  judges  and  court  staff  nationwide  and  are  being  shared  through  newsletters, 
reports,  and  other  means.  Court  managers  are  implementing  new  ways  of  doing  business 
to  achieve  more  with  less.  For  example,  the  Bankruptcy  Court  for  the  Middle  District  of 
Tennessee  developed  a  system  that  allows  for  postal  discounts  by  bar  coding  high-volume 
bankruptcy  notices.  The  court  estimates  that  this  can  save  up  to  $80,000  a  year.  As  another 
example,  the  District  Court  for  the  Southern  District  of  Illinois  instituted  more  efficient  jury 
procedures  following  a  Federal  Judicial  Center  seminar  on  juror  utilization  and 
management  The  court  expects  to  save  up  to  $60,000  a  year. 

New  Economy  Subcommittee.  In  addition  to  local  efforts  such  as  these,  the  Judiciary 
has  established  a  formal  mechanism  for  identifying  better,  less  costly  ways  of  doing  business. 
On  September  20,  1993,  the  Judicial  Conference  of  the  United  States  established  a 
Subcommittee  on  Economy  of  the  Conference's  Budget  Committee.   The  Subcommittee's 
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mission  is  to  coordinate  the  Judiciary's  efforts  to  achieve  greater  fiscal  responsibility, 
accountability,  and  efficiency.  The  Subcommittee  is  now  working  on  several  program 
analyses  with  the  Conference's  program  committees.  The  Subcommittee  has  also  been 
reviewing  the  Judiciary's  budgetary  processes  to  minimize  differences  from  the  Executive 
and  Legislative  Branches  so  far  as  the  technical  aspects  of  budget  presentation  are 
concerned.  You  will  find  that  our  1995  budget  request  is  consistent  with  those  of  Executive 
Branch  agencies.  In  short,  I  am  confident  that  this  Economy  Subcommittee  will  greatly 
benefit  the  Judiciary  and  perform  the  Office  of  Management  and  Budget-type  function  that 
the  Congress  last  year  encouraged  us  to  establish. 

Long-Range  Planning.  In  a  related  effort,  the  Judiciary  continues  concentrating  on 
long-range  planning.  The  Judicial  Conference's  Long-Range  Planning  Committee, 
established  in  1990,  is  carefully  examining  the  Judiciary's  structure,  jurisdiction,  and 
operating  methods.  It  is  addressing  issues  such  as  how  the  Judiciary  can  best  organize  itself 
to  handle  the  federal  courts'  expanding  jurisdiction  and  resulting  rapid  workload  growth. 
The  Committee  expects  to  present  a  plan  to  the  Conference  early  in  1995. 

Three-Branch  Coordination.  For  these  and  other  efforts  to  be  successful,  the 
Judiciary  must  communicate  and  cooperate  closely  with  the  Executive  and  Legislative 
branches.  The  Judicial  Conference's  Executive  Committee  is  leading  the  way  in  this  area. 
The  Committee  is  focussing  initially  on  the  relationship  between  the  Judiciary  and  the 
Department  of  Justice,  and  will  be  meeting  quarterly  with  the  Attorney  General  and  her  top 
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staff.  In  addition,  working  groups  composed  of  judges,  senior  Administrative  Office 
personnel,  and  high-ranking  Justice  Department  officials  have  been  created  to  discuss 
matters  of  common  concern  such  as  institutional  cooperation;  crime,  federalism,  and  the 
exercise  of  concurrent  federal  jurisdiction;  security  and  facilities;  prisoner  issues;  and  budget 
issues. 

I  expect  that  the  pending  anti-crime  legislation  will  spur  much  discussion  at  these 
meetings  with  the  Justice  Department.  The  Judiciary  is  concerned  about  the  Senate-passed 
version  of  the  crime  bill,  which  would  federalize  numerous  crimes  now  prosecuted  in  state 
courts.  Hundreds  of  thousands  of  new  cases  could  fall  under  federal  jurisdiction,  with 
enormous  cost  implications  if  they  were,  in  fact,  tried  at  the  federal  level.  Of  course,  the 
number  of  criminal  cases  that  actually  would  reach  federal  courts  would  depend  on  how 
many  the  Justice  Department  could  afford  to  bring,  which  cannot  be  known  at  this  time. 
Any  caseload  increase,  however,  would  require  additional  resources  for  the  courts. 

fiscal  Year  1995  Budget  Request.  I  would  like  to  describe  briefly  the  Judiciary's 
fiscal  year  1995  budget  request,  which  is  the  result  of  a  rigorous  process  of  review  and 
reduction.  It  totals  $3,105,503,000,  an  increase  of  $364,295,000,  or  13%,  over  our  1994  level. 
Our  funding  is  scored  under  both  the  mandatory  and  discretionary  budget  caps.  The 
discretionary  component  of  our  request  ($2,845,021,000)  is  only  11%  over  the  1994 
discretionary  level. 
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Most  of  our  requested  increase  would  fund  inflation  and  other  uncontrollable 
adjustments  needed  to  pay  for  existing  judicial  officers  and  staff  and  to  continue  current 
operations  ($280,316,000).  The  rest  is  needed  to  improve  services  and  respond  to  our  most 
urgent  workload  demands  ($83,979,000).  The  request  for  the  Judiciary's  principal  programs 
are  summarized  below. 

Salaries  and  Expenses 
The  salaries  and  expenses  of  the  circuit,  district,  and  bankruptcy  courts,  and 
probation  and  pretrial  services  offices  account  for  most  of  our  request.     A  total  of 
$2,476,693,000  is  included  for  this  activity,  $320,693,000  over  the  1994  level. 

Most  of  this  increase  ($25 1,093,000)  would  fund  uncontrollable  costs  such  as  inflation 
and  the  annualized  costs  of  1994  changes.  It  also  includes  rent  and  related  costs  associated 
with  new  space  the  General  Services  Administration  (GSA)  will  deliver  in  1995.  We  have 
more  information  from  GSA  regarding  the  delivery  of  1995  space  than  we  have  had  in  past 
years  and  are  able  to  monitor  schedules  more  carefully  than  before  to  keep  you  fully 
apprised  of  any  delays  that  would  reduce  this  funding  increase. 

The  remaining  portion  of  the  increase  ($69,600,000)  would  fund  personnel, 
automation,  and  other  changes  to  ensure  we  meet  our  workload  demands  as  well  as 
possible.   This  amount  funds  primarily  the  following: 
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Additional  Court  Support  Personnel.  An  increase  of  $46,126,000  would  fund  1,165 
new  court  support  staff  positions.  Primarily,  this  includes  $18,798,000  for  559  employees 
in  circuit  and  district  clerks'  offices,  and  $25,486,000  for  584  new  probation  and  pretrial 
services  officers  and  supporting  personnel.  This  increase  will  be  offset  partially  by  a 
decrease  of  $10.986.000  and  247  positions  in  bankruptcy  clerks'  offices.  The  net  increase 
would  be  $35,140,000  and  918  positions. 

These  changes  would  bring  staffing  to  only  86%  of  the  level  that  should  be  on-board 
to  meet  projected  1995  workload.  This  level  is  far  from  ideal,  but  it  is  a  sacrifice  we  are 
prepared  to  make  in  these  hard  budgetary  times.  It  is  our  hope  that  this  level  of  staffing 
will  still  enable  the  courts  to  deliver  adequate  services  to  the  public,  the  bench,  and  the  bar. 
The  Judicial  Conference  carefully  considered  this  issue  and  determined  not  to  request  a  full 
complement  of  staff  given  the  enormous  pressures  on  the  federal  budget.  Because  our 
budget  consists  predominantly  of  personnel  and  associated  costs,  this  is  the  only  way  we  can 
limit  budget  growth. 

1  would  like  to  point  out  that  it  would  not  even  have  been  possible  to  request  a 
staffing  level  this  low  if  we  did  not  have  a  plan  for  eliminating  the  wide  staffing  disparities 
that  varying  workloads,  attrition  rates,  and  other  factors  have  caused  from  court  to  court. 
A  special  advisory  council  was  created  which  recently  completed  an  innovative  plan  for 
redistributing  employees  from  comparatively  well-staffed  offices  across  the  country  to  those 
in  greater  need.   The  Executive  Committee  of  the  Judicial  Conference  approved  this  plan 
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in  December,  and  we  have  begun  to  carry  it  out.  A  report  on  this  activity  was  sent  to 
Congress  on  January  31,  1994,  as  requested  in  the  Conference  report  on  the  fiscal  year  1994 
appropriations  bill. 

Judicial  Officers.  An  increase  of  $8,015,000  is  requested  for  new  judicial  officers. 
This  includes  $6,639,000  for  12  new  magistrate  judge  positions  and  the  conversion  of  2 
positions  to  full-time,  plus  55  support  staff  positions.  This  increase  is  needed  to  help  Article 
III  judges  handle  the  large  volume  of  civil  and  criminal  cases  facing  the  courts.  In  addition, 
$1,376,000  is  included  for  6  recalled  bankruptcy  judge  staff  years  and  associated  personnel 
to  help  manage  the  pressing  caseload  facing  certain  bankruptcy  courts. 

Tenant  Alterations.  An  increase  of  $10,000,000  is  included  to  fund  a  number  of 
building  alterations.  These  projects  are  needed  to  ensure  that  building  space  adequately 
meets  our  needs. 

Automation  Projects.  Finally,  an  increase  of  $15,415,000  is  requested  to  continue 
existing  automation  activities,  which  are  critical  to  smooth  and  efficient  court  operations. 
These  include  the  development  and  implementation  of  an  integrated  library  system,  an 
improved  personnel  and  payroll  system,  a  standardized  financial  system,  and  a  more  modern 
jury  selection  system.  These  funds  would  also  be  used  to  continue  expanding  the  data 
communications  network  (DCN)  and  the  probation  and  pretrial  services  automated  case 
tracking  system  (PACTS)  to  additional  courts.   The  DCN  is  the  means  through  which  the 
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Judiciary  communicates  electronically  within  and  between  court  offices,  and  with  external 
databases.  PACTS  is  the  system  through  which  probation  and  pretrial  services  offices 
process  cases. 

Our  automation  program  is  financed  through  the  Judiciary  Automation  Fund,  which 
includes  funds  appropriated  to  the  Judiciary  for  automation  purposes,  user  fees, 
reimbursements,  and  surplus  equipment  sales.  The  Fund  also  provides  for  multi-year 
contracting  authority.  The  Fund's  authorization  expires  this  year.  We  have  submitted 
language  in  the  Federal  Courts  Improvement  Act  of  1993  that  would  reauthorize  the  Fund 
through  1999.  We  have  also  requested  the  extension  as  a  General  Provision  in  our 
appropriations  language,  because  of  the  critical  nature  of  the  extension  and  the  possibility 
that  legislation  could  be  delayed.  Anything  you  can  do  on  our  behalf  to  ensure  that  this 
important  change  is  made  would  be  very  much  appreciated. 

Defender  Services 
A  total  of  $290,283,000  is  requested  for  the  Defender  Services  program,  which 
provides  representation  for  indigent  criminal  defendants.  This  is  $10,283,000  over  the  1994 
level. 

Most  of  the  increase  ($8,390,000)  is  needed  for  uncontrollable  costs,  such  as  pay  and 
benefit  cost  adjustments  and  inflation.  This  includes  a  rate  adjustment  for  private  panel 
attorneys  commensurate  with  the  pay  adjustment  included  for  federal  employees.    Panel 
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attorney  rates  in  78  of  the  94  districts  have  not  been  raised  since  1984,  a  circumstance  that 
impedes  our  ability  to  attract  qualified  attorneys  to  serve  as  court-appointed  counsel.  We 
hope  this  rate  adjustment  will  lessen  the  problem  somewhat 

The  remaining  increase  ($1,893,000)  would  fund  one  new  death  penalty  resource 
center  and  six  new  federal  and  community  defender  organizations.  Last  year,  the  Congress 
urged  us  to  establish  more  defender  organizations  as  an  alternative  to  using  panel  attorneys 
in  districts  where  this  would  be  appropriate.  With  these  funds,  we  would  have  defender 
organizations  in  72  districts  in  1995,  up  from  55  districts  in  1992. 

Fees  and  Expenses  of  Jurors  and  Commissioners 
We  request  $74,071,000  for  the  Fees  and  Expenses  of  Jurors  and  Commissioners 
appropriation.  This  amount  funds  inflationary  adjustments  and  a  projected  increase  in  the 
number  of  juror  days,  offset  by  carry-over  funds  from  1994. 

Court  Security 
For  the  Court  Security  program,  we  request  $97,532,000,  an  increase  of  $11,532,000 
over  1994.  In  addition  to  funding  inflation  and  other  uncontrollable  costs  ($3,536,000),  this 
increase  would  provide  for  276  new  court  security  officers  ($7,996,000).  These  additional 
officers  are  needed  to  meet  the  courts'  most  urgent  requirements  for  security  services. 
Funds  are  also  included  for  sue  reimbursable  positions  in  the  Administrative  Office  (AO) 
to  provide  greater  oversight  of  this  program,  which  is  administered  by  the  U.S.  Marshals 
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Service.  Recent  reviews  of  the  program  by  the  AO  and  the  National  Academy  of  Public 
Administration  have  recommended  that  the  Judiciary  become  more  involved  in  managing 
court  security  resources.  A  General  Accounting  Office  study,  currently  being  finalized,  is 
also  expected  to  make  this  recommendation. 


This  concludes  my  discussion  of  the  Judiciary's  fiscal  year  1995  budget  request.  We 
are  making  significant  progress  in  ensuring  that  we  use  our  limited  resources  as  productively 
as  possible.  I  am  quite  confident  that  this  progress  will  continue.  Thank  you  again  for  the 
opportunity  to  appear  before  you  today. 
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STATUS  OF  JUDICIAL  APPOINTMENTS 

Mr.  Mollohan.  Well,  since  you  have  taken  on  all  of  those  enti- 
ties in  your  opening  remarks,  we  will  just  consider  them  all  in  our 
questioning.  Thank  you,  Judge. 

Let  me  begin  by  talking  with  you  a  little  bit  about  the  status  of 
some  judicial  appointments.  Since  October  1993,  how  many  Article 
III  judges  have  been  confirmed  and  how  many  are  awaiting  Senate 
confirmation? 

Judge  Arnold.  There  have  been  33  confirmations  since  October 
1st,  and  there  are  28  nominations  pending. 

Mr.  Mollohan.  How  many  are  awaiting  recommendation  by  the 
Justice  Department  and  the  White  House? 

Judge  Arnold.  There  are  119  vacancies,  Mr.  Chairman,  so  with 
28  nominations  that  means  that  there  are  91  positions  for  which 
no  one  has  been  nominated;  and  we  presume  and  hope  that  they 
are  somewhere  in  that  pipeline. 

Mr.  Mollohan.  How  does  that  rate  compare  to  the  previous 
years? 

Judge  Arnold.  Well,  it  depends  on  which  previous  year  you  pick. 
If  you  pick  1989,  it  looks  pretty  good,  because  then  there  were  15 
confirmations.  If  you  pick  1979,  which  is  the  high,  it  doesn't  look 
so  good,  because  there  were  135  confirmations  in  1979. 

I  would  say  that  for  the  first  year  of  the  Administration,  33  is 
a  fairly  good  record.  We  are  advised,  and  the  White  House  Counsel, 
Mr.  Nussbaum,  has  told  us,  that  they  expect  to  make  a  large  num- 
ber of  nominations  in  1994.  The  average  number  of  confirmations 
in  a  year  is  53. 

Mr.  Mollohan.  Year  in  and  year  out? 

Judge  Arnold.  Year  in,  year  out,  and  we  are  told  that  we  should 
have  between  80  and  100  confirmations  in  1994;  and,  of  course,  we 
are  very  hopeful  that  we  will. 

Mr.  Mollohan.  I  don't  know  how  you  measure  that.  I  suppose 
you  measure  it  as  some  percentage  of  vacancies. 

Judge  Arnold.  Well,  that  is  the  other  thing.  There  are  more 
judgeships  now,  and  therefore,  there  are  going  to  be  more  vacan- 
cies. So  the  number  of  vacancies,  although  very  large,  isn't  perhaps 
as  bad  as  it  looks  when  compared  with  the  past  when  there  were 
fewer  judgeships. 

Mr.  Mollohan.  The  fiscal  year  1994  budget  justification  antici- 
pated an  average  of  45  Article  III  judgeship  vacancies  in  1993  and 
26  in  1994.  Your  budget  justifications  for  fiscal  year  1995  indicate 
that  the  actual  number  of  vacancies  in  1993  was  116,  and  you  an- 
ticipate an  average  of  89  for  fiscal  year  1994. 

What  accounts  for  the  increase  in  the  number  of  vacant  judge- 
ships? 

Judge  Arnold.  There  are  more  judges  taking  senior  status  who 
are  eligible.  There  are  more  judgeships  overall,  and  there  were 
fewer  judgeships  filled  in  1993  than  an  average  year.  In  fact,  there 
was  no  confirmation  except  for  the  Supreme  Court  before  October 
1  of  calendar  year  1993. 

Mr.  Mollohan.  What  has  been  the  impact  of  the  higher  fiscal 
year  1995  estimate  of  judicial  vacancies  on  the  fiscal  year  1994 
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base  and  the  fiscal  year   1995  request  for  judicial  salaries  and 
Judge's  staff? 

Judge  Arnold.  Well,  we  try  to  estimate  in  making  our  budget  re- 
quest what  we  think  the  average  number  of  vacancies  will  be. 
Sometimes  the  estimates  are  incorrect.  I  suppose  they  are  always 
incorrect  to  some  degree.  For  example,  in  1994  we  asked  for,  if  my 
numbers  are  correct,  around  $150  million  for  salaries  of  Article  III 
judges.  Because  the  vacancy  rate  was  higher  than  anticipated,  we 
didn't  have  to  spend  that  much  for  the  salaries  of  Article  III  judges. 
We  were  about  $12  million  to  the  good,  if  I  can  use  that  phrase. 
But,  I  want  to  explain  what  we  did  with  the  $12  million. 

Late  in  the  year,  we  learned  that  the  Federal  Government  was 
paying  what  is  called  "locality  pay"  in  the  Executive  Branch.  Even 
though  it  is  called  "locality  pay,"  everybody  in  the  country  got  it  ex- 
cept the  Federal  judges  and  the  people  on  Capitol  Hill. 

Mr.  Mollohan.  Indeed. 

Judge  Arnold.  We  were  faced  with  the  decision  of  whether  to 
pay  it  to  our  staff  people,  and  the  Judicial  Conference  decided  to 
pay  it.  That  cost  us  $27  million,  which  we  absorbed.  So  the  $12 
million  that  was  saved,  so  to  speak,  from  the  existence  of  more  va- 
cancies than  anticipated  was  put  to  good  use. 

Mr.  MOLLOHAN.  Well,  my  question  is,  does  your  request  reflect 
the  larger  number  of  Article  III  judgeships  that  you  have  this  year? 

Judge  Arnold.  Yes.  Our  request  is  for  816. 

Mr.  Mollohan.  You  are  taking  that  into  account. 

Judge  Arnold.  We  have  816  Article  III  judgeships  that  are  au- 
thorized. We  are  predicting  that  by  the  end  of  1995  there  will  be 
only  24  vacancies,  and  the  average  vacancy  rate  during  fiscal  year 
1995  will  be  33,  if  I  remember  correctly. 

Mr.  Mollohan.  Those  are  your  assumptions? 

Judge  Arnold.  Yes,  sir. 

Judge  Walker.  We  are  doing  this — in  the  face  of  a  statement  by 
White  House  Counsel  that  he  intends  to  fill  all  of  the  vacancies.  So 
if  history  is  a  guide,  we  expect  a  shortfall. 

Mr.  Mollohan.  You  say  you  paid  everybody  who  is  funded  by 
this  appropriation  locality  pay? 

Judge  Arnold.  We  did,  except  for  the  Federal  judges. 

Mr.  Mecham.  We  basically  followed  the  pattern  of  the  executive 
branch  as  a  matter  of  policy. 

Mr.  Mollohan.  Everybody  across  the  country? 

Mr.  Mecham.  That  is  right. 

Mr.  Mollohan.  Okay.  Well,  I  will  have  to  look  at  that  later. 

Judge  Arnold.  It  is  a  rather  curious  thing.  We  got  a  list  from 
the  Office  of  Personnel  Management,  of  localities  with  different 
rates.  When  we  looked  at  the  list  of  localities  with  different  rates 
of  increase,  the  last  one  on  the  list  says,  "Rest  of  the  United 
States."  I  thought,  this  must  be  a  mistake,  but  it  was  not.  I  mean, 
that  was  what  the  Executive  Branch  did,  and  we  followed  their 
lead. 

ECONOMY  SUBCOMMITTEE 

Mr.  Mollohan.  You  mentioned  in  your  statement  the  establish- 
ment of  a  Subcommittee  on  the  Economy  of  the  Judicial  Con- 
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ference's  Budget  Committee.  What  is  the  mission  of  an  Economy 
Subcommittee? 

Judge  Arnold.  The  mission  is  to  make  sure  that  we  are  examin- 
ing ourselves  to  do  our  job  as  efficiently  and  effectively  as  possible. 
We  don't  want  to  just  come  up  here  with  numbers  that  the  various 
components  of  the  Judicial  Branch  have  generated.  We  want  to  ex- 
amine those  numbers,  to  analyze  them,  to  subject  them  to  objective 
and  detailed  scrutiny,  so  that 

Mr.  Mollohan.  Kind  of  an  OMB  function? 

Judge  Arnold.  It  is  akin  to  that,  yes,  sir. 

Mr.  Mollohan.  And  how  are  you  progressing? 

Judge  Arnold.  Well,  I  think  we  are  progressing  very  well.  The 
Subcommittee  has  begun  to  function.  You  might  be  interested  to 
know  that  Judge  Panner  of  Oregon  and  Judge  Bill  Young  of  Massa- 
chusetts, both  of  whom  have  been  before  this  Committee  are  the 
Co-Chairs  of  the  Economy  Subcommittee.  Magistrate  Judge  John 
Roper  of  the  Southern  District  of  Mississippi  and  Chief  Judge 
Abner  Mikva  of  the  District  of  Columbia  Circuit  are  members  of 
the  Subcommittee. 

In  accordance  with  language  of  the  conference  report  for  this 
year's  bill,  they  have  a  staff  which  is  generating  analyses  for  them. 
They  are  very  active  in  talking  with  the  various  line  committees  of 
the  Judicial  Conference,  and  I  am  optimistic  that  this  will  produce 
a  concrete  increase  in  efficiency. 

Mr.  Mollohan.  Were  they  participants  in  developing  your  fiscal 
year  1995  budget  request? 

Judge  Arnold.  Yes,  sir. 

Mr.  Mollohan.  To  what  extent? 

Judge  Arnold.  Well,  they  were,  of  course,  at  the  Budget  Com- 
mittee meeting.  But,  before  the  Budget  Committee  meeting,  they 
went  over  the  budget  request  and  specifically  made  decisions,  for 
the  first  time  really  in  the  history  of  the  Budget  Committee,  that 
addressed  program  areas.  They  determined  that  this  particular 
thing  is  not  as  efficient  as  it  ought  to  be  and  this  other  particular 
thing  should  be  given  a  lower  priority.  I  give  Judge  Panner  credit 
for  that.  He  happened  to  preside  over  that  meeting  of  the  Budget 
Committee  at  which  this  was  done.  It  was  done  in  July. 

So  I  think  that  our  request  is  perhaps  lower  and  certainly  better 
thought  out. 

Mr.  Mollohan.  Because  of  their  input? 

Judge  Arnold.  Yes. 

Mr.  Mecham.  The  Committee  cut  $225  million  out  of  the  request 
that  came  from  the  courts,  so  the  figure  you  now  have  is  $225  mil- 
lion less  than  the  courts  requested. 

Mr.  Mollohan.  Just  for  my  own  interest,  who  develops  that  doc- 
ument that  you  marked  up  at  that  meeting? 

Judge  Arnold.  It  comes  from  what  we  call  "line  committees" — 
the  Committee  on  Defender  Services,  Committee  on  Judicial  Re- 
sources, Committee  on  Criminal  Law,  and  so  forth.  They  are  com- 
mittees of  the  Judicial  Conference  with  jurisdiction  over  sub- 
stantive areas.  They  and  their  staff  at  the  Administrative  Office 
produce  what,  for  lack  of  a  better  word,  could  be  called  "provisional 
budget  requests"  that  go  to  the  Budget  Committee.  These  requests 
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are  then  rigorously  examined  at  a  meeting  where  all  of  the  line 
committee  chairs  are  also  present  and  can  be  heard. 

Mr.  MOLLOHAN.  And  what  role  will  your  Economy  Subcommittee 
play  in  that  process? 

Judge  Arnold.  I  think  that  they  will  do  what  they  did  this  year, 
which  is  to  help  us  examine  those  requests  closely.  But  in  addition 
to  that,  there  will  be  specific  projects. 

For  example,  instead  of  having  a  work  measurement  formula 
that  simply  reflects  the  average  time  that  people  are  now  taking 
to  do  something,  we  are  going  to  take  a  close  look  at  that  and  see 
if  that  really  is  the  average  time  that  an  efficient  person  would 
take  to  do  that  task.  This  could  result  in  a  lower  budget  request. 
I  certainly  hope  that  it  will. 

Mr.  Mollohan.  Could  it  result  in  fewer  employees? 

Judge  Arnold.  Absolutely. 

Mr.  Mollohan.  Do  you  have  any  goals  associated  with  that  ini- 
tiative? 

Judge  Arnold.  No,  sir.  We  have  no  numerical  goal.  It  is  too 
early  to  have  a  numerical  goal. 

Judge  Walker.  What  it  does  is  allow  the  Budget  Committee, 
through  the  Economy  Subcommittee,  to  intervene  into  the  budget 
process  at  a  much  earlier  time  than  has  been  the  case  up  to  now. 
This  allows  the  Economy  Subcommittee  to  work  with  the  staff  of 
the  line  committees  at  an  early  stage,  identifying  particular  areas 
that  deserve  attention  rather  than  waiting  until  the  actual  presen- 
tation at  the  meeting. 

ADMINISTRATIVE  OFFICE 

Mr.  Mollohan.  Let  me  ask  you  a  couple  of  questions  with  re- 
gard to  the  Administrative  Office. 

How  many  employees  does  the  Administrative  Office  of  the  U.S. 
Courts  have  at  this  time? 

Judge  Arnold.  It  has  about  700,  does  it  not? 

Mr.  Mecham.  679. 

Judge  Arnold.  Mr.  Chairman,  I  should  have  said  at  the  begin- 
ning that  I  ask  permission  for  the  statements  of  Mr.  Mecham  and 
Judge  Schwarzer  to  be  part  of  the  record  as  well. 

Mr.  Mollohan.  We  will  make  them  a  part  of  the  record.  I  intend 
today  to  go  through  each  one  of  those  separately,  but  since  you  tes- 
tified with  regard  to  all  of  them  at  the  beginning  during  your  pres- 
entation, I  thought  we  would  just  take  them  all  at  the  same  time. 

Judge  Arnold.  Fine,  sir.  Whatever  way  you  want  to  do  it  is  fine 
with  us. 

[The  prepared  statements  of  Mr.  Mecham  and  Judge  Schwarzer 
follows:] 
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STATEMENT  OF  L.  RALPH  MECHAM 

DIRECTOR,  ADMINISTRATIVE  OFFICE  OF  THE  U.S.  COURTS 

BEFORE  THE  SUBCOMMnTEE  ON  COMMERCE, 

JUSTICE,  STATE,  THE  JUDICIARY, 

AND  RELATED  AGENCIES 

OF  THE  COMMITTEE  ON  APPROPRIATIONS 

OF  THE  HOUSE  OF  REPRESENTATIVES 

March  2,  1994 


Mr.  Chairman  and  Members  of  the  Subcommittee: 

Thank  you  for  the  opportunity  to  appear  for  the  ninth  time  before  the 
Subcommittee  and  present  the  Administrative  Office  of  the  U.S.  Courts'  (AO)  fiscal  year 
1995  budget  request    I  would  like  to  start  by  thanking  all  the  members  of  the 
Subcommittee  for  your  help  and  support  on  our  FY  1994  appropriation.   This  fiscal  year 
is  a  difficult  one  for  us.   The  AO  actually  received  a  0.4%  reduction  this  year  from  the 
level  appropriated  to  us  in  FY  1993,  in  contrast  to  the  much-needed  8%  increase  for  the 
Judiciary  overall.   This  has  come  at  a  time  when  the  need  for  strong  management  is 
greater  than  ever,  as  the  Judiciary  does  its  utmost  to  carry  out  its  mission  in  the  most 
efficient  way  possible.    Your  recognition  of  the  AO  as  a  key  component  of  a  strong 
judicial  system  is  greatly  appreciated,  and  your  efforts  on  our  behalf  are  vital  to  our 
success. 

The  AO  is  a  unique  agency,  unlike  any  other  in  either  the  Executive  or 
Legislative  branch.   We  exist  to  help  the  federal  courts  deliver  the  highest  quality  of 
justice  possible  to  this  country.     Decades  ago,  we  accomplished  this  primarily  by 
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providing  basic  administrative  support.   But,  as  the  Judiciary's  responsibilities  and 
requirements  have  grown  and  changed  over  the  years,  the  AO  has  evolved  accordingly. 
Our  responsibilities  now  also  include  complex  legal,  policy,  program,  planning, 
management,  and  analytical  support.   We  aid  the  Judicial  Conference  of  the  United 
States  in  its  efforts  to  establish  policies  for  the  federal  judicial  system,  help  produce  rules 
that  govern  procedure  and  practice  in  the  federal  courts,  and  lead  Judiciary-wide  efforts 
to  improve  the  delivery  of  services  and  programs.   Ultimately,  we  facilitate  the 
protection  of  constitutional  rights.   Let  me  briefly  describe  the  varied  responsibilities 
facing  the  AO  today,  several  reform  efforts  currently  underway  to  improve  the  efficiency 
and  effectiveness  of  the  judicial  system,  and  our  needs  for  fiscal  year  1995. 

The  AO  Today 

The  AO  was  created  in  1939  primarily  to  provide  support  in  the  areas  of 
personnel  and  payroll,  procurement,  facilities  management,  budget  and  accounting,  and 
statistics  collection  and  reporting.   Today,  in  addition  to  these  basic  services,  the  AO 
provides  staff  support  and  legal  counsel  to  the  Judicial  Conference  and  its  26 
committees;  supports  nearly  1,500  appellate,  district,  bankruptcy,  and  magistrate  judges; 
provides  program  direction  and  management  assistance  for  clerks'  offices,  probation  and 
pretrial  services,  court  reporting  and  interpreting  services,  libraries,  and  defender 
services;  examines  and  coordinates  issues  of  common  concern  among  the  Judiciary,  the 
Congress,  and  the  Executive  Branch;  provides  advice  and  assistance  on  equal 
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employment  opportunity;  conducts  evaluations  of  Judiciary  operations;  develops  impact 
analyses  of  proposed  legislation  and  Executive  Branch  policy  changes  on  the  Judiciary; 
develops,  delivers  and  manages  the  Judiciary's  automation  services;  and  provides  training 
for  court  personnel  in  program  and  administrative  areas. 


As  the  AO's  workload  has  grown,  our  share  of  the  Judiciary's  resources  has 
declined  steadily.    In  1984,  the  AO's  appropriation  represented  2.9%  of  the  Judiciary's 
appropriation.   Ten  years  later,  our  appropriation  represents  only  1.6%,  a  44%  drop. 


THE  AO's   DECLINING   SHARE  OF 
JUDICIARY    APPROPRIATIONS 


1984   1985   1986  1987   1988  1989  1990   1991   1992   1993  1994 

Year 


Consequently,  providing  effectively  our  wide  variety  of  services  is  quite  challenging  as 
our  workload  increases  and  our  resources  decrease.   To  fulfill  our  responsibilities,  we 
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must  continually  stretch  our  resources  to  the  absolute  limit    Several  of  our  activities  are 
described  briefly  below. 

Administrative  Services.   The  AO's  basic  administrative  services  support  the  needs 
of  judges  and  other  court  employees  in  over  800  locations  nationwide.   This  work  goes 
on  largely  behind-the-scenes,  but  it  is  extremely  vital  to  the  Judiciary's  continuing 
operations.   The  following  statistics  help  demonstrate  the  tremendous  workload  we 
handle.     In  1993,  the  AO: 

made  247,000  payroll  changes; 

processed  2.9  million  statistical  reports; 

handled  more  than  18,000  phone  calls  for  automation  assistance  and  tens 
of  thousands  of  information  requests  from  members  of  the  judiciary, 
Congress,  other  government  agencies,  law  firms,  and  the  general  public; 

issued  82,000  checks  and  paid  52,000  invoices  to  vendors,  contractors,  and 
others; 

entered  data  from  200,000  vouchers  into  the  central  accounting  system 
from  courts  without  automated  financial  systems; 

processed  1,440  documents  for  buying  automation  equipment  and  services 
and  over  700  orders  for  federal  telephone  systems; 

issued  436  delivery  orders  and  awarded  nearly  200  contracts. 

Providing  these  core  services  is  essential  to  furthering  the  accomplishment  of  the  courts' 
critical  mission. 
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Automation  and  Technology.   A  sound  automation  system  is  essential  to  effective 
and  efficient  court  operations.   One  of  the  AO's  main  tasks  is  to  work  closely  with  the 
courts  and  the  Judicial  Conference's  Automation  and  Technology  Committee  to  ensure 
that  the  appropriate  systems  and  services  are  in  place  and  properly  meet  the  courts' 
needs.   The  following  describes  briefly  some  of  the  many  initiatives  underway. 

The  AO  continues  efforts  to  enhance  several  existing  case  management  and 
tracking  software  systems  and  to  assist  certain  courts  in  becoming  operational  on  these 
systems.   Court  executives  and  user  groups  have  prioritized  requirements  for  many 
additional  functions  that  would  improve  the  productivity  of  docket  clerks,  law  clerks,  and 
others.   The  AO  responds  to  these  needs  with  fully-tested  software  improvements.   For 
example,  the  AO  is  addressing  needed  enhancements  in  the  appellate,  district  and 
bankruptcy  case  management  and  tracking  systems  that  are  critical  to  the  courts'  mission. 
In  addition,  the  AO  is  assisting  19  district  courts  in  becoming  operational  on  the 
criminal  system,  and  30  probation  and  pretrial  services  offices  on  their  case  tracking 
system,  known  as  PACTS,  in  calendar  year  1994.  These  rates  are  dependent  on  the 
continued  availability  of  funding  and  can  be  accelerated  should  additional  funding 
become  available. 

The  AO  is  working  with  court  managers  on  replacing  the  courts'  existing  financial, 
payroll/personnel,  and  jury  selection  systems.   These  old,  first  generation  automation 
systems,  in  place  for  many  years,  no  longer  meet  court  managers'  needs.   Modern 
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systems  are  needed  to  enable  court  managers  to  profit  from  exciting  initiatives  underway 
to  decentralize  budgeting  and  personnel  activities  to  the  courts.    To  develop,  deploy,  and 
maintain  these  new  systems,  the  AO  initiated  several  complex,  multi-year  projects  that 
depend  on  the  continued  availability  of  funding.  The  AO  is  committed  to  these  efforts 
and  is  already  making  significant  progress. 

These  and  other  planned  automation  efforts  are  critical  for  ensuring  that 
an  effective  automation  infrastructure  is  available  to  the  courts  to  help  them  carry  out 
their  crucial  responsibilities. 

Support  for  Judges.   Supporting  the  needs  of  judges  is  one  of  the  highest 
priorities  for  all  AO  employees.      Our  many  responsibilities  include  conducting 
orientation  programs  for  new  chief  judges  and  administering  judges'  retirement  and 
survivors'  annuities  trust  funds.    In  1993,  the  AO  enhanced  the  chief  judge  orientation 
program  and  published  and  distributed  a  booklet  on  retirement  benefits  for  bankruptcy 
and  magistrate  judges  which  describes  various  options  open  to  these  judges  and  their 
families.   A  second  booklet  on  senior  status  and  retirement  for  Article  III  judges  will 
soon  be  distributed. 

Human  Resource  Management.   People  are  the  Judiciary's  main  resource.    A 
high  priority  mission  of  the  AO  is  to  provide  both  management  and  administrative 
support  to  the  courts  in  the  human  resources  area,  and  to  provide  staff  support  for  the 
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Judicial  Conference's  Judicial  Resources  Committee.  Providing  training,  determining 
appropriate  staffing  requirements,  eliminating  staffing  disparities,  and  implementing  a 
new  personnel  system  are  but  a  few  of  the  areas  in  which  the  AO  is  involved. 

The  AO  offers  a  variety  of  training  programs  for  court  employees  nationwide.    In 
1993,  the  AO  led  over  50  seminars,  workshops,  technical  courses,  and  conferences.    In 
addition,  30  training  and  development  sessions  were  held  for  AO  staff.   These  included  a 
broad-based  national  automation  education  and  training  program  to  ensure  that  court 
employees  obtain  the  knowledge  and  skills  they  need  to  ensure  that  they  can  use  the 
national  software  systems  developed  by  the  AO  to  maximum  advantage.    In  addition,  30 
training  and  development  sessions  were  held  for  AO  staff  to  ensure  that  they,  as 
providers  of  service,  have  the  knowledge  and  skills  they  need  to  service  adequately  the 
needs  of  the  courts. 

Court  staffing  requirements  are  allocated  based  on  workload  measurement 
formulas,  which  need  revision  from  time  to  time.   The  AO  is  responsible  for  these 
updates,  working  in  conjunction  with  court  representatives  and  Judicial  Conference 
committees.    Work  measurement  formulas  for  probation  and  pretrial  services  offices 
were  updated  in  1991,  and  for  district  court  clerks'  offices  in  1992.    In  1993,  a  new 
formula  for  bankruptcy  clerks'  offices  was  approved  by  the  Executive  Committee  of  the 
Judicial  Conference. 
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Due  primarily  to  the  drop  in  bankruptcy  filings  over  the  past  year,  staffing 
disparities  have  developed  from  court  to  court.    The  AO  has  worked  closely  with  court 
representatives  to  develop  a  plan  for  eliminating  these  differences  by  redistributing 
employees  among  courts  nationwide.   The  Executive  Committee  of  the  Judicial 
Conference  approved  this  staffing  equalization  plan  in  mid-December  and  a  report  was 
submitted  to  the  Congress  on  January  31,  1994,  as  requested  in  the  Conference  Report 
on  the  Judiciary's  FY  1994  appropriation.   This  highly  innovative  initiative  has  allowed 
the  courts  to  request  a  smaller  1995  funding  increase  and  lower  overall  staffing  level 
than  otherwise  would  have  been  possible.   The  AO  is  playing  a  major  role  in  assisting 
courts  nationwide  with  implementing  the  plan  and  guiding  the  process  to  ensure  its 
success. 

In  1993,  the  AO  concluded  a  four-year  review  of  the  courts'  personnel 
classification  and  pay  system.    With  extensive  participation  from  court  representatives 
and  assistance  from  the  National  Academy  of  Public  Administration,  an  improved  Court 
Personnel  Management  System  was  designed  to  replace  the  current  system.   The  new 
system  increases  classification  flexibility,  reduces  the  number  of  grades  and  broadens 
salary  ranges,  and  simplifies  job  qualification  standards.   Court  managers  will  have 
greater  decision-making  authority  in  personnel  matters,  which  will  enable  them  to 
achieve  greater  efficiency.   Implementation  of  the  system  is  scheduled  to  begin  in 
October  1994. 
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Specialized  Support.    Much  of  the  AO's  time  is  devoted  to  management  support 
initiatives  at  the  request  of  the  courts  or  Judicial  Conference  program  committees. 
Examples  of  projects  include  designs  and  reviews  of  new  automation  system  installations, 
as  well  as  broader  management  reviews  and  evaluations  of  clerks'  offices  and  probation 
and  pretrial  services  offices.    In  1993,  Chief  Judges  in  the  District  of  Puerto  Rico  and 
the  Central  District  of  California  asked  the  AO  to  conduct  comprehensive  studies  of 
their  courts'  operations.   The  AO  identified  opportunities  for  improvement  and 
recommended  changes  that  will  increase  efficiency  and  effectiveness. 

Financial  auditing  is  another  important  area  of  support   The  AO  conducts 
cyclical  audits  of  circuit  executive  offices,  staff  attorney  offices,  circuit  librarian  offices, 
defender  services  offices,  probation  and  pretrial  services  offices,  and  clerks'  offices  in  the 
appellate,  district,  and  bankruptcy  courts. 

Court  Security  and  Defender  Services.    Ensuring  that  federal  courthouses  are  safe 
and  secure  for  members  of  the  Judiciary  and  the  general  public  continues  to  be  one  of 
the  AO's  important  priorities.   The  AO  is  working  with  the  U.S.  Marshals  Service,  which 
furnishes  the  courts'  security  services,  to  examine  ways  of  better  providing  services  given 
limited  resource  levels.    In  addition,  funding  to  support  a  total  of  six  reimbursable 
positions  in  the  AO's  Court  Security  Office  is  included  in  the  Judiciary's  1995  budget 
request  for  the  Court  Security  appropriation.   This  will  allow  the  AO  to  provide  greater 
oversight  of  the  court  security  program.   Recent  reviews  conducted  by  the  AO  and  the 
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National  Academy  of  Public  Administration  have  recommended  that  the  Judiciary 
become  more  involved  in  managing  court  security  resources.    A  General  Accounting 
Office  study,  currently  being  finalized,  is  also  expected  to  make  this  recommendation. 

Regarding  the  Defender  Services  program,  recent  and  dramatic  increases  in  the 
costs  of  providing  Constitutionally-mandated  representation  for  indigent  criminal 
defendants  have  focussed  attention  on  the  need  to  carefully  examine  expenditures 
associated  with  these  services,  as  provided  by  both  private  attorneys  and  defender 
organizations.   Recognizing  this  critical  need,  the  Judiciary  sought  and  received 
Congressional  authorization  to  use  funds  included  in  the  Defender  Services 
appropriation  to  support  nine  reimbursable  positions  in  the  AO's  Defender  Services 
Division.   These  positions  will  be  devoted  primarily  to  the  analysis  and  review  of  the 
activities  of  panel  attorneys  and  federal  defender  organizations,  including  death  penalty 
resource  centers,  to  ensure  the  cost  effectiveness  and  proper  operation  of  these 
components  of  the  federal  defender  program. 

The  support  the  AO  provides  in  managing  resources  for  the  Defenders  Services 
and  Court  Security  programs  is  essential  to  ensuring  that  the  Judiciary's  scarce  resources 
are  put  to  the  best  possible  use. 
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Probation  and  Pretrial  Services.   The  AO  provides  substantial  support  to  the 
Judiciary's  probation  and  pretrial  services  offices.   We  manage  over  1,000  contracts  that 
are  critical  to  the  adequate  monitoring  of  the  more  than  45,000  offenders 
under  the  Judiciary's  supervision.   These  include  contracts  for  urinalysis  testing, 
substance  abuse  treatment,  mental  health  treatment,  and  electronic  monitoring.   The 
proper  management  of  the  services  provided  under  these  contracts  is  vital  to  ensuring 
that  offenders  at  liberty  in  the  community  do  not  threaten  public  safety. 

Judiciary  Reform 

In  addition  to  providing  day-to-day  administrative,  program,  and  management 
support,  the  AO  supports  the  Judiciary's  broader  and  longer  term  efforts  for 
streamlining  operations,  cutting  costs,  and  generally  improving  the  way  the  Judiciary 
conducts  business.    For  the  past  several  years,  the  Judiciary  has  been  focussing  on 
numerous  reforms,  many  of  which  relate  to  themes  discussed  in  the  Vice  President's 
recent  National  Performance  Review.    Let  me  briefly  describe  some  of  these  initiatives. 

Long-Range  Planning.   Long  range  planning  is  a  high  priority  for  the  Judiciary. 
The  Judicial  Conference's  Committee  on  Long  Range  Planning  is  examining  the 
Judiciary's  structure,  jurisdiction,  and  operations.    It  is  a  follow-on  to  the 
Congressionally-created  Federal  Court  Study  Committee.   The  AO  provides  the  staff 
support  and  analyses  the  Committee  needs  to  fulfill  its  mission.    In  1993,  the  AO 
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completed  several  studies,  including  an  analysis  of  the  impact  of  eliminating  diversity 
jurisdiction  and  an  analysis  of  the  demographic  attributes  of  the  judicial  workforce  with  a 
projection  of  circuit  and  district  workload  and  resource  requirements  through  the  year 
2020.   These  efforts  are  crucial  for  ensuring  that  the  Judiciary  is  prepared  properly  for 
the  needs  and  demands  of  tomorrow. 

Cost  Containment.  The  entire  Judiciary  is  involved  in  an  intense,  continuous  cost 
containment  effort.   Hundreds  of  cost  cutting  suggestions  so  far  have  been  sent  to  the 
AO  from  judges,  managers,  and  staff  nationwide.   The  AO  acts  as  a  clearinghouse  for 
these  ideas,  evaluating  those  with  potential  and  ensuring  that  worthwhile  ones  are  shared 
with  all  members  of  the  Judiciary  family. 

The  AO  also  provides  staff  support  to  the  Budget  Committee's  new 
Subcommittee  on  Economy,  created  by  the  Judicial  Conference  of  the  United  States  in 
September  1993  to  promote  greater  fiscal  responsibility,  accountability,  and  efficiency  in 
the  Judiciary.   The  AO  will  conduct  the  analyses  and  provide  the  information  needed  for 
the  Subcommittee  to  fulfill  its  mandate.   The  AO's  role  will  be  to  ensure  that  all 
Judiciary  programs  are  carefully  and  consistently  examined,  annual  budget  requests 
reflect  the  conclusions  reached  in  these  program  studies,  and  resources  are  managed  as 
productively  as  possible.   This  work  will  be  essential  to  the  Judiciary's  ability  to  cope 
with  the  funding  shortages  we  have  all  been  experiencing  in  recent  years,  and  will 
continue  facing  in  the  future. 
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Communication  with  the  Courts.     Effective  communication  between  and  among 
the  AO  and  the  courts  is  crucial  for  a  sound  Judiciary.    Facilitating  productive 
communication  is  a  high  priority  for  the  AO.    One  means  of  accomplishing  this  is  a 
formal  advisory  group  network  to  address  issues  of  common  concern  and  interest.   For 
example,  the  Court  Administration  Advisory  Council  played  a  key  role  in  the 
development  of  the  staffing  equalization  plan  I  discussed  earlier.   This  council  is 
comprised  of  members  from  circuit,  district,  and  bankruptcy  court  advisory  groups  who 
consider  issues  pertinent  to  their  specific  areas.   As  another  example,  the  AO  has 
established  an  Automation  Planning  Council,  comprised  of  court  and  AO 
representatives,  for  making  recommendations  concerning  the  courts'  automation  policies. 

Books,  manuals,  pamphlets,  newsletters,  and  other  documents  that  the  AO 
routinely  produces  and  distributes  on  a  variety  of  topics  are  another  important  means  of 
communication.   The  AO  strives  continuously  to  enhance  the  usefulness  and  quality  of 
these  publications.   The  Third  Branch,  which  provides  information  on  legislative,  fiscal, 
and  other  issues  facing  the  Judiciary,  won  a  national  award  for  excellence  in  government 
newsletters. 

During  these  tight  fiscal  times,  effective  communication  takes  on  a  new 
importance,  as  it  allows  many  productive  ideas  for  reducing  costs  and  increasing 
efficiency  to  be  shared  among  the  Judiciary's  elements. 
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Fiscal  Year  1995  Budget  Request 

Despite  shrinking  resources,  the  AO  strives  to  serve  the  Judiciary  as  best  it  can. 
However,  resources  can  only  be  stretched  so  far,  and  the  AO  has  passed  the  breaking 
point   Our  ability  to  continue  providing  quality  services  and  programs  requires 
additional  resources. 

The  AO's  fiscal  year  1995  budget  request  totals  $48,804,000,  an  increase  of 
$3,904,000  over  fiscal  year  1994.   Nearly  three-fourths  of  this  increase  ($2,834,000)  is 
needed  to  fund  inflation,  pay  and  benefit  cost  adjustments,  and  other  items  required  to 
maintain  current  activity  levels.   Of  that,  $1,938,000  is  needed  to  offset  an  expected 
decrease  in  fee  income.   Without  restoration  of  this  funding  through  appropriations,  we 
would  be  forced  to  reduce  current  employment  by  30  full-time  equivalents;  more  than  30 
positions  would  have  to  be  cut  to  realize  these  savings.   This  would  have  a  catastrophic 
effect  on  our  ability  to  support  court  operations. 

The  remaining  increase  ($1,070,000)  is  requested  to  fill  sixteen  of  our  forty-one 
vacant  positions.   It  is  critical  that  we  fill  these  vacancies.   For  two  years  we  have  been 
under  a  hiring  freeze  and  have  been  unable  to  fill  numerous  vacant  positions  because  of 
insufficient  funding,  despite  increases  in  workload.   As  a  result,  many  key  areas  are 
severely  understaffed. 
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We  fully  appreciate  the  competing  demands  on  the  Federal  budget  and  would  not 
be  requesting  this  increase  if  our  situation  were  not  so  dire.   Indeed,  we  ask  only  for  a 
small  increase  to  meet  our  most  critical  needs.   We  request  no  new  positions  ~  only 
resources  to  fill  vacant  positions  we  already  have.   Without  additional  funding,  we  simply 
will  not  be  able  to  provide  the  level  and  quality  of  service  and  support  the  courts  and 
the  Judicial  Conference  need  and  deserve. 

Although  we  are  a  small  agency,  we  have  a  big  job  to  do.  We  are  all  committed 
to  doing  the  absolute  best  job  we  can  and  using  our  limited  resources  as  productively  as 
possible.     I  appreciate  the  opportunity  to  appear  before  you,  and  I  thank  you  for  your 
time  and  efforts.  This  concludes  my  presentation  today. 
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JUDICIARY  REFORM 


The  judiciary  has  demonstrated  the  value  of 
conscientious  tefotm  ovet  the  last  several  years. 
In  fact,  many  of  the  key  themes  in  the  Vice 
President's  report,  Creating  a  Government  that 
Works  Better  and  Costs  Less:  Report  of  the  National 
Performance  Review,  relate  to  areas  the  judiciary 
has  addressed.  That  report  recommends  cutting 
red  tape  and  regulations;  streamlining  the  budget 
process;  decentralizing  decision-making  power; 
decentralizing  personnel  policy;  giving  customers 
a  voice;  eliminating  inefficient  and  unnecessary 
activities;  and  reengineering  processes. 

The  judiciary  has  done  much  in  these  areas 
already  with  the  substantial  delegation  of 
authorities  to  court  managers,  a  new  personnel 
system,  technological  innovations,  civil  justice 
reform  efforts,  and  other  initiatives,  some  of 
which  are  described  here.  Apart  from  national 
efforts,  many  individual  courts  are  engaged  in 
local  initiatives  to  improve  services  and  make 
better  use  of  available  resources  despite 
burgeoning  caseloads,  added  responsibilities,  and 
tight  budgets.  The  public  expects  and  deserves 
the  highest  level  of  service.  The  judiciary  is 
dedicated  to  delivering  such  service  to  the  public. 

Judicial  branch  reform  has  been  accomplished 
in  partnership  with  the  CongTess — through  the 
leadership,  encouragement  and  support  of  the 
House  and  Senate  judiciary  and  appropriations 
committees.  The  General  Accounting  Office,  the 
National  Academy  of  Public  Administration,  and 
other  respected  organizations  have  contributed 
and  will  continue  to  contribute  to  the  progress  of 
reform. 


Restructuring  the  Judicial  Conference 
of  the  United  States 

In  December  1986,  Chief  Justice  Rehnquist 
appointed  a  nine-member  committee  under  his 
leadership  to  study  the  operation  of  the  Judicial 
Conference  of  the  United  States,  the  policy- 
making body  for  the  judicial  branch.  After 
canvassing  the  views  of  judges  throughout  the 


country,  the  committee  concluded  that  the 
Judicial  Conference  and  its  committees  were 
fundamentally  sound,  but  that  certain  structural 
and  procedural  revisions  were  necessary  to  enable 
the  Conference  ( 1 )  to  operate  more 
expeditiously;  (2)  to  allow  the  Chief  Justice  to 
delegate  some  of  his  Conference  duties;  (3)  to 
enable  the  committee  structure  to  deal  with 
budget  and  resource  allocation  matters  more 
effectively;  (4)  to  improve  communication;  and 
(5)  to  allow  greater  participation. 

As  a  result,  in  1987  the  Judicial  Conference 
took  action  to  restructure  itself.  One  of  the  key 
changes  was  to  strengthen  the  role  of  the 
Executive  Committee  to  act  on  behalf  of  the 
Conference  between  sessions  on  matters  requiring 
emergency  action  and  to  review  the  reports  and 
recommendations  of  the  committees  and  develop 
a  Conference  agenda.  Other  changes  were  made 
to  open  up  the  process.  The  structure  and 
jurisdiction  of  Conference  committees,  as  well  as 
membership  terms,  were  revised  to  achieve  a 
more  active  and  effective  committee  system.  That 
same  year,  Administrative  Office  Director  L. 
Ralph  Mecham  established  the  Judicial 
Conference  Secretariat  to  coordinate 
Administrative  Office  support  to  the  Conference 
and  its  committees. 


Effecting  Federal  Courts  Study  Committee 
Recommendations 

In  1988,  responding  to  mounting  public  and 
professional  concern  with  the  courts'  expansion, 
delays,  congestion,  and  expense,  Congress  took 
action  on  a  judicial  branch  recommendation  and 
created  a  statutory  committee  to  conduct  a  1 5- 
month  study  of  the  problems  of  the  federal  courts. 
The  Chief  Justice  appointed  two  members  of  the 
Senate,  two  members  of  the  House  of 
Representatives,  and  eleven  other  distinguished 
individuals  and  judges  to  serve  on  this 
committee,  the  Federal  Courts  Study  Committee. 
Its  final  report,  issued  in  April  1990,  presented 
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Judiciary  reform 


well  over  100  specific  recommendations  to  the 
Congress,  the  federal  courts,  the  executive 
branch,  the  state  courts,  and  others.  Congress  and 
the  judiciary  have  taken  action  on  many  of  the 
committee's  recommendations.  These  include 
the  development  of  judicial  impact  statements  for 
proposed  legislation,  the  enhancement  of  the 
long  range  planning  capability  within  the  Judicial 
Conference,  a  study  of  Criminal  Justice  Act 
administration  by  an  ad  hoc  committee,  a  study 
of  allowable  magistrate  judge  duties,  and 
numerous  training  and  education  enhancements. 

Enhancing  Long  Range  Planning 

Over  the  past  several  years,  the  judiciary  has 
put  in  place  successful  long-range  planning 
processes  for  automation  and  for  facilities.  The 
planning  processes  are  managed  by  the 
Administrative  Office  under  the  leadership  of  the 
Judicial  Conference  Committee  on  Automation 
and  Technology  and  the  Committee  on  Security, 
Space  and  Facilities,  and  with  participation 
throughout  the  judiciary. 

The  judiciary  initiated  the  long  range 
facilities  planning  process  to  bring  needed 
discipline  to  determining  the  branch's  facilities 
requirements.  It  applies  a  standard  methodology 
to  determining  space  needs,  and  is  intended  to 
assist  the  General  Services  Administration  and 
the  Congress  by  looking  beyond  the  near  term  to 
provide  a  context  within  which  future  decisions 
can  be  made  about  facilities.  The  process  was 
instituted  to  save  costs  and  make  the  process  more 
rational. 

Similarly  the  long  range  plan  for  automation 
in  the  federal  judiciary  was  instituted  to  form  the 
framework  for  determining  automation  objectives 
so  that  the  Congress  could  understand  the  long 
range  requirements  for  technology  in  the  federal 
courts  and  so  that  resources  could  be  effectively 
channelled  to  meet  the  judiciary's  most  pressing 
needs. 

One  of  the  Federal  Courts  Study  Committee's 
significant  recommendations  was  that  the 
judiciary  should  enhance  its  long-range  planning 
capability.  The  Judicial  Conference  agreed,  and 
in  1990  the  Chief  Justice  created  a  new 
committee  to  focus  exclusively  on  long-range 
planning.  That  committee  is  carefully  examining 


every  aspect  of  the  judiciary,  including  its 
structure,  its  jurisdiction,  and  its  operating 
methods.  For  example,  proposals  regarding  the 
issue  of  capping  the  number  of  Article  III 
judgeships  have  proven  provocative  and  have 
stimulated  debate  within  the  judiciary  about  how 
it  can  best  organize  itself  to  deal  with  the 
increasing  jurisdiction  of  the  federal  courts  and 
the  resulting  rapid  growth  in  workload. 

The  Long  Range  Planning  Committee 
developed  a  process  for  involving  all  Conference 
committees  in  the  long-range  planning  efforts. 
Work  on  the  first  long-range  plan  for  the  federal 
courts  is  ongoing,  with  a  projected  date  of  March 
1995  for  submission  of  a  completed  plan  to  the 
Judicial  Conference. 

Director  Mecham  established  the  Long  Range 
Planning  Office  to  provide  staff  support  to  the 
Committee.  The  Office  recently  published  Judicial 
Branch  Planning  Guide,  which  provides  interested 
judges  and  senior  court  staff  a  general 
introduction  to  the  ideas,  concepts,  and  policy 
issues  associated  with  long-range  planning  in  the 
federal  judiciary.  The  Planning  Handbook  for  the 
Federal  Courts,  containing  details  on  how  to 
proceed  with  planning  efforts,  will  be  published 
soon.  The  Federal  Judicial  Center's  Planning  and 
Technology  Division  has  also  made  substantial 
contributions  to  the  committee's  work. 


Achieving  Civil  Justice  Reform 

The  Civil  Justice  Reform  Act  of  1990  has 
given  the  judiciary  more  leverage  in  its  efforts  to 
reform  itself.  Since  the  passage  of  the  Act,  a 
tremendous  amount  of  activity  has  taken  place 
under  the  direction  of  the  Court  Administration 
and  Case  Management  Committee  at  the 
Administrative  Office  and  the  Federal  Judicial 
Center,  and  especially  in  the  courts.  A  model 
plan  was  developed  that  identifies  procedures  or 
techniques  for  cost  and  delay  reduction.  The 
model  plan  includes  recommendations,  in 
addition  to  those  in  the  statute,  that  call  for 
differentiated  case  management  and  alternative 
dispute  resolution. 

The  civil  justice  reform  advisory  groups  of 
lawyers  and  other  court  users  in  each  district  have 
demonstrated  the  value  of  customer  input 
combined  with  analysis  to  enhance  program 
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performance  by  identifying  ways  to  reduce  delay 
and  expense  in  civil  litigation.  All  94  districts 
expect  to  adopt  Civil  Justice  Reform  Act  Expense 
and  Delay  Reduction  Plans  in  time  to  meet  the 
statutory  deadline  of  December  1.  A  number  of 
early  implementation  courts  already  have 
conducted  the  annual  assessment  of  the 
effectiveness  of  their  plans  as  required  by  the  Act. 
The  RAND  Corporation  is  under  contract  to 
evaluate  the  pilot  districts'  approaches  and  the 
effects  of  the  reforms.  The  results  of  this  study, 
and  the  Federal  Judicial  Center's  evaluation  of 
the  statute's  demonstration  districts,  will  be  major 
factors  in  determining  the  final  approaches  to 
implementing  civil  justice  reform. 


Decentralizing  Authority  to  Local  Managers 

Several  years  ago,  Director  Mecham  initiated 
a  campaign  to  "decentralize,  delegate  and  divest" 
to  the  courts  themselves  the  exercise  of  many 
specific  administrative  responsibilities  that 
Congress  has  vested  in  the  Director  of  the 
Administrative  Office.  The  ensuing  progress  in 
the  achievement  of  decentralized  decision- 
making has  been  remarkably  effective. 
Decentralization  efforts  have  provided  local 
managers  with  more  flexibility  to  apply  resources 
and  meet  local  needs  more  expeditiously.  Court 
managers  are  in  a  better  position  to  understand 
their  unique  needs  and  prioritize  them  than  is  the 
Administrative  Office.  So  far,  the  Administrative 
Office  has  delegated  authority  in  54  specific 
management  areas,  the  most  significant  being  the 
full  implementation  of  budget  decentralization.  A 
major  landmark  will  be  reached  in  fiscal  year 
1994  when  all  courts  will  be  decentralized  and 
will  be  able  to  shift  most  funds  as  needed  to  meet 
best  their  administrative  requirements. 

Decentralization  has  demonstrably  improved 
service  levels.  For  example,  last  year  an 
evaluation  was  done  to  measure  the  success  of 
decentralized  processing  of  the  payment  of 
vouchers  for  court-appointed  counsel  under  the 
Criminal  Justice  Act.  Before  decentralization,  all 
vouchers  were  sent  to  the  Administrative  Office 
for  pre-audit  and  processing,  taking,  on  average, 
four  weeks  until  payment.  Since  decentralization, 
vouchers  are  routinely  processed  in  the  courts  in 
less  than  six  days  after  a  judge's  approval. 


Complementing  the  decentralization  efforts, 
the  Administrative  Office  has  been  working  to 
train  court  personnel  and  improve  its  systems  for 
administrative  oversight  and  control  without 
unnecessary  regulation. 


Designing  a  Flexible  Personnel  System 

The  judiciary  is  also  ahead  of  the  curve  in 
personnel  system  simplification.  With  the  help  of 
extensive  court  input  throughout  the  process  and 
consistent  with  the  recommendation  of  the 
National  Academy  of  Public  Administration,  a 
new  more  flexible  personnel  system,  the  Court 
Personnel  Management  System,  has  been 
designed  to  replace  the  Judiciary  Salary  Plan. 
Upon  recommendation  of  the  Judicial  Resources 
Committee,  the  Judicial  Conference  approved 
implementation  to  begin  October  1994.  The  new 
system  will  cover  all  court  personnel  except 
chambers  staff,  court  reporters,  and  unit 
executives  and  their  chief  deputies. 

The  new  personnel  system  will  allow 
management  discretion  in  applying  broad  criteria 
to  meet  local  needs  fairly  and  effectively,  within 
closely  controlled  cost  limits.  It  will  increase  pay 
and  classification  flexibility,  reduce  the  number 
of  grades  and  broaden  pay  ranges,  and  simplify  job 
qualification  standards.  Furthermore,  the  system 
will  represent  a  shift  in  emphasis  from  a  rule- 
driven  system  to  a  cost-driven  one. 


Containing  Costs 

Due  to  the  judiciary's  budget  constraints  and 
the  anticipation  of  continued  funding  shortages 
in  future  years,  the  entire  federal  judiciary  is 
focused  upon  holding  down  costs  wherever 
possible.  The  judiciary  will  continue  to  confront 
difficult  challenges  in  carrying  out  its 
responsibilities  but  is  seriously  committed  to 
achieving  economies  wherever  possible. 

Judicial  Conference  committees  and  advisory 
groups  of  court  managers  and  judges  have  been 
examining  practices  to  identify  alternative 
practices  that  may  be  more  economical.  A 
coordinated  cost-containment  effort  is  also 
underway,  both  in  the  courts  and  at  the 
Administrative  Office,  to  identify  opportunities 
for  making  better  use  of  limited  available 
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resources  in  both  the  short  and  long  terms. 
Literally  hundreds  of  cost-containment  ideas, 
large  and  small,  have  come  from  judges  and  court 
staff  nationwide.  Good  ideas  are  being  shared 
through  newsletters,  correspondence,  and  reports. 
One  such  report  compiled  hundreds  of  ideas 
collected  from  probation  and  pretrial  services 
offices  around  the  country.  With  necessity  as  the 
mother  of  invention,  many  court  managers 
already  have  implemented  more  efficient  ways  of 
doing  business  to  accommodate  staffing  and 
funding  cuts. 

One  key  area  of  interest  is  cost  containment 
in  courthouse  construction  and  renovation 
projects.  The  judiciary  has  taken  a  number  of 
actions  to  work  with  the  General  Services 
Administration  and  the  Congress  in  finding  ways 
to  economize  and  save  tax  dollars  wherever 
possible.  For  example,  the  chairman  and  two 
members  of  the  Judicial  Conference  Committee 
on  Security,  Space  and  Facilities  are  participating 
in  an  independent  cost  panel  that  includes 
representatives  from  the  design  and  construction 
industry  to  address  courthouse  construction  costs. 


Focusing  on  Fiscal  Responsibility: 
New  Economy  Subcommittee 

On  September  20,  1993,  the  Judicial 
Conference  approved  a  proposal  to  establish  a 
Subcommittee  on  Economy  of  the  Conference's 
Budget  Committee.  This  group  of  judges  will 
coordinate  the  judiciary's  efforts  to  achieve  fiscal 
responsibility,  accountability,  and  efficiency  in  its 
operations,  and  make  recommendations  to  the 
full  Budget  Committee  and  the  Judicial 
Conference. 


Improving  Operational  Efficiency 

In  October  1992,  Director  Mecham 
established  the  District  Court  Efficiencies  Task 
Force  and  selected  as  its  members  four  district 
court  judges  and  four  district  court  clerks.  The 
judges  sit  on  Judicial  Conference  committees 
relating  to  budget,  case  management,  judicial 
resources,  and  automation.  In  March  1993,  the 
Director  appointed  additional  members 
representing  bankruptcy  courts  and  probation  and 
pretrial  services  offices. 


The  task  force  has  defined  its  goal  to  identify 
and  promote  efficiencies,  and  urge  their  adoption 
in  all  courts  in  the  interest  of  enhancing  the 
delivery  of  justice  by  maximizing  productivity, 
and  by  eliminating  or  reducing  unnecessary, 
redundant,  or  resource-wasting  practices. 


Reaching  Out  for  Advice 

Consistent  with  the  idea  that  good 
government  results  from  a  service  orientation 
rather  than  a  control  orientation,  the 
Administrative  Office  established  goals  to  focus 
on  improving  service  and  communication,  and 
has  made  a  number  of  improvements  to  enhance 
communication  and  participation  in  decision- 
making. Last  year,  to  improve  the  quality  of 
services  provided  to  the  courts,  the 
Administrative  Office  reformed  the  process  by 
which  it  obtains  court  advice.  New  guidelines 
were  adopted  reflecting  suggestions  received  from 
throughout  the  judiciary,  and  new  structures  for 
advisory  groups  and  automation  user  groups  are  in 
place.  Most  importantly,  the  new  structures  have 
ensured  that  each  group  is  appropriately 
representative  and  has  increased  participation 
from  a  broader  segment  of  court  employees  to 
advise  the  AO  on  matters  of  importance  for 
judicial  administration. 


Designing  Technological  Solutions 
to  Operational  Concerns 

A  crucial  factor  in  the  courts'  abilities  to 
absorb  tremendous  workload  growth  in  recent 
years  has  been  the  introduction  of  technology. 
Automated  data  processing  has  become  an 
integral  part  of  the  day-to-day  accomplishment  of 
the  work  in  the  courts.  A  family  of  case 
management  systems  is  available  to  the  appellate, 
district,  and  bankruptcy  courts  to  handle  the 
processing  of  cases  more  efficiently.  Public  Access 
to  Court  Electronic  Records  (PACER)  or  similar 
public  access  systems  are  operating  in  a  large 
number  of  courts,  facilitating  easy  access  by  the 
public  to  court  records.  Computer  Assisted  Legal 
Research  capabilities  are  extensively  used  by 
judges  and  their  law  clerks.  A  system  for  the 
electronic  dissemination  of  opinions  is  now 
operational  in  several  appellate  courts. 


487 


JUDICIARY  REFORM 


These  practical  applications  have  resulted  in 
improved  service  to  the  courts,  the  bar  and  the 
public.  Other  potentially  worthwhile  systems  are 
under  development  and  testing.  One  example  is 
an  experimental  system  in  several  bankruptcy 
courts  to  replace  paper  claims  with  electronic 
claims.  Storing  and  retrieving  documents 
electronically  rather  than  on  paper  offers  benefits 
such  as  reduced  storage  space,  fast  retrieval, 
searching  for  documents  based  upon  their 
contents,  and  simultaneous  viewing  of  a 
document  by  more  than  one  person. 

The  development  of  useful  and  effective 
systems  applications  for  the  courts  has  been 
enhanced  through  a  commitment  to  a  user-driven 
approach.  In  late  1992,  after  extensive  court 
input  and  discussion,  the  Administrative  Office 
developed  a  new  structure  and  process  for 
extensive  user  input  in  defining  automation 
requirements  and  monitoring  development  and 
implementation  of  systems  applications.  User 
groups,  "umbrella"  groups  covering  major  program 
areas,  and  an  Automation  Planning  Council  have 
been  established  to  make  recommendations 
concerning  the  judiciary's  automation  needs  and 
the  priority  of  these  needs  within  budget 
restraints. 

This  extraordinary  process  of  user 
involvement  means  that  the  courts  are  tnie 
partners  with  the  Administrative  Office  in 
moving  forward  to  bring  technological  solutions 
to  federal  court  operations.  Also,  new  methods 
for  developing  and  managing  automated  systems 
and  applications  have  been  implemented  to  bring 
needed  discipline  to  this  complex  area. 

One  of  the  joint  Administrative  Office/court 
users  groups  is  working  to  identify  proposed 
methods  that  may  streamline  court  operations  as 
part  of  the  effort  to  develop  and  apply  automation 
tools.  The  group  is  applying  methods  and  tools 
that  have  been  used  by  industry  and  other 
government  agencies.  This  "reengineering" 
approach  has  the  potential  to  lead  to  greater 
economy  and  efficiency  in  the  courts'  operations. 

Improving  Management  Information 

Any  efforts  to  devise  reform  in  the  judiciary 
must  be  founded  on  accurate  financial  and  other 
information.  For  several  years  the  Administrative 


Office  has  been  working  diligently  to  improve 
and  modernize  its  basic  administrative,  financial, 
and  management  systems  and  processes.  Improved 
information  systems  will  provide  managers 
information  needed  to  monitor  and  control 
program  costs,  assess  performance,  and  plan  for 
the  future. 


Promoting  Effective  Management 
Through  Continuing  Education 

Education  helps  courts  do  more  with  less,  and 
do  it  better.  Federal  Judicial  Center  education 
programs  and  monographs  cover  the  legal  and 
management  skills  that  judges  and  court 
personnel  need  to  do  their  jobs.  Increasingly  its 
programs  emphasize  efficiency  and  attention  to 
the  courts'  users.  The  Center's  curriculum 
packages  that  courts  use  in  local  training  include 
courses  on  "Maximizing  Staff  Productivity"  and 
"Customer  Service  in  the  Federal  Courts."  The 
theme  of  next  April's  overlapping  conference  of 
chief  district  judges,  clerks  of  court,  and  chief 
deputies  is  effective  management  in  an  era  of 
scarcity.  A  recent  Center  workshop  for  judges 
and  jury  managers  cost  about  $50,000  but  helped 
the  13  participating  courts  save  $380,000  in  juror  fees. 

The  Center  itself  is  doing  more  with  less.  It 
provided  education  to  more  judges  and  more 
supporting  personnel  in  fiscal  1993  than  in  1992 
despite  a  cut  in  appropriations.  And  the  Center    , 
is  developing  inter-active  multi-media 
educational  programs  for  even  more  cost-effective 
education  for  all  parts  of  the  judiciary. 


Aiding  Evaluation  and  Policy  Choices 
with  Research 

Federal  judicial  Center  research  provides 
Conference  committees  and  individual  courts 
with  information  for  effective  policy  development 
and  resource  allocations.  Time  studies  provide  the 
data  and  analysis  for  informed  judgments  about 
additional  judgeship  needs.  Evaluations  of 
appellate  pre-argument  conferencing  plans  and 
district  court  alternative  case  management 
methods  help  judges  know  what  works  and  what 
does  not.  A  new  risk  prediction  device  will  help 
probation  officers  determine  the  proper  level  of 
offender  supervision.  A  science  and  technology 
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manual  will  help  judges  manage  complex 
litigation  more  effectively  and  thus  economically. 

The  Center's  statutorily  mandated  study  of 
alternative  structures  for  the  courts  of  appeals  will 
help  the  Judicial  Conference  and  the  Congress 
weigh  the  costs  and  benefits  of  numerous 
proposals  for  structural  and  procedural  changes  to 
the  appellate  courts. 

Reform  WW  Continue 

In  summary,  the  judiciary  has  been  engaged 
in  the  process  of  creating  a  judiciary  that  works 
better  for  some  time.  A  wide  range  of  activities 


are  currently  underway;  more  will  be  undertaken 
in  the  future — by  the  Judicial  Conference  and  its 
committees,  by  the  Administrative  Office  and  the 
Federal  Judicial  Center,  by  the  circuit  judicial 
councils,  and  especially  in  the  courts  themselves 
since  they  are  the  laboratories  of  change  and 
innovation  in  the  frontlines  of  justice. 

In  concert  with  the  legislative  and  executive 
branches,  and  with  their  support,  the  judiciary 
will  continue  to  work  toward  the  common  goal  of 
making  government  work  better.  The  Third 
Branch  is  strongly  committed  to  fulfilling  its 
critical  mission,  thereby  deserving  the  respect  of 
the  citizens. 


A  message  to  Judges  and  Court  Executives:  In  order  to  develop  a  complete  picture  of  the  judiciary's 
reform  efforts,  we  are  very  interested  in  hearing  about  other  initiatives  and  local  innovations.  Please  let 
us  know  about  court  improvement  efforts  by  contacting: 


Cathy  A.  McCarthy 

Management  Coordination  Officer 

(202)273-1150 


Clarence  A.  Lee,  Jr. 

Associate  Director  for  Management  and  Operations 

(202)  273-3015 


Administrative  Office  of  the  U.S.  Courts 
Washington.  D.C.  20544 
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STATEMENT  OF 

HON.  WILLIAM  W  SCHWARZER 

DIRECTOR,  FEDERAL  JUDICIAL  CENTER 

TO  THE 

HOUSE  COMMITTEE  ON  APPROPRIATIONS 

SUBCOMMITTEE  ON  STATE,  JUSTICE,  COMMERCE, 

THE  JUDICIARY  AND  RELATED  AGENCIES 

Honorable  Neal  Smith,  Chairman 
March  2, 1994 


Mr.  Chairman  and  members  of  the  Subcommittee.  My  name  is  William  W 
Schwarzer.  I  am  the  Director  of  the  Federal  Judicial  Center,  the  federal  courts' 
agency  for  research,  planning,  and  education  and  training.  Prior  to  coming  to 
Washington  to  assume  that  position,  I  served  as  a  United  States  District  Judge  for 
the  Northern  District  of  California  for  fourteen  years. 

Chief  Judge  Richard  Arnold,  as  chair  of  the  Budget  Committee  of  the 
Judicial  Conference  of  the  United  States,  will  summarize  the  Federal  Judicial 
Center's  appropriation  request  as  part  of  his  presentation  on  behalf  of  the  U.S. 
Courts.  I  shall  be  pleased  to  respond  to  any  questions  you  may  have. 

I  wish  to  express  the  Center's  appreciation  for  the  support  the 
Subcommittee  has  given  over  the  years,  and  for  the  opportunity  to  appear  here 
and  present  this  statement. 

THE  FEDERAL  JUDICIAL  CENTER 

Congress  created  the  Center  in  1967  "to  further  the  development  and 
adoption  of  improved  judicial  administration  in  the  courts  of  the  United  States" 
(28  U.S.C.  §  620(a)).  The  Center's  Board  is  chaired  by  the  Chief  Justice  and 
includes  six  judges  elected  by  the  Judicial  Conference,  as  well  as  the  director  of 
the  Administrative  Office.  At  its  September  1993  meeting,  the  Board  carefully 
considered  and  unanimously  approved  this  fiscal  1995  appropriation  request, 
including  a  7%  increase  over  the  fiscal  1994  appropriation. 

The  Center  performs  a  number  of  tasks  to  carry  out  its  statutory  mission 
of  improving  the  administration  of  justice  in  the  federal  courts.  The  most 
important  of  these  is  education  and  training.  The  Center  provides  a  variety  of 
education  and  training  programs  to  meet  the  needs  of  some  1,700  federal  judges 
and  some  26,000  supporting  personnel.  These  programs  are  tailored  to  the 
requirements  of  the  federal  courts  and  are  available  from  no  other  source.  They 
are  critical  to  maintaining  the  courts'  ability  to  serve  the  public  effectively  and 
efficiently  in  a  time  of  declining  resources.   Chief  Justice  Rehnquist  said  in  his 
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recent  Year-End  Report  on  the  Federal  Judiciary,  that  "[e]ducation  and  training 
.  .  .  help  courts  do  more  with  less,  and  do  it  better.  Federal  Judicial  Center 
programs  and  monographs  augment  the  legal  and  management  skills  that  judges 
and  court  personnel  need  to  do  their  jobs.  well.  Increasingly,  the  Center's 
programs  emphasize  efficiency  and  attention  to  the  courts'  users." 

Beginning  in  the  current  fiscal  year,  and  through  all  of  the  next,  an 
unprecedented  number  of  new  judges  and  probation  and  pretrial  services 
officers  will  be  entering  the  system.  The  Clinton  Administration  entered  office 
with  slightly  over  100  district  and  circuit  judge  vacancies  to  fill,  but  retirements 
during  the  year  created  about  as  many  vacancies  as  were  filled.  Thus,  there  are 
still  over  100  vacancies  to  be  filled,  and  new  vacancies  due  to  retirement  will 
accrue  at  a  rate  of  approximately  6  per  month.  Even  if  many  of  these  vacancies 
will  be  filled  in  fiscal  1994,  many  of  the  appointees  will  be  slated  for  Center 
orientation  programs  in  fiscal  1995.  In  fiscal  1995,  the  pace  of  vacancy  creation 
will  continue,  creating  more  judges  who  need  orientation.  Added  to  the  new 
district  and  circuit  judges  are  numerous  bankruptcy  and  magistrate  judge 
positions,  created  by  more  retirements  than  usual.  As  a  result  the  number  of  new 
judges  requiring  orientation  will  be  nearly  twice  the  normal  rate.  In  addition, 
due  to  retirements  and  creation  of  new  positions,  twice  the  normal  number  of 
probation  and  pretrial  services  officers  will  be  entering  into  service  next  year.  All 
of  these  judges  and  officers  require  orientation  by  the  Center  to  perform  the 
complex  and  highly  technical  responsibilities  of  their  new  positions,  as  well  as 
continuing  education  throughout  their  careers.  Orientation  is  an  essential  task, 
and  the  Center  will  meet  it,  but,  as  explained  below,  it  no  longer  has  the 
resources  to  do  that  and  meet  other  important  obligations. 

The  Center's  other  important  task  is  to  conduct  research  on  federal  court 
operations.  Requests  come  from  Congress,  committees  of  the  Judicial  Conference, 
and  specific  courts.  They  are  driven  largely  by  the  constant  increase  in  the 
business  of  the  federal  courts,  the  steady  expansion  by  Congress  of  federal 
jurisdiction,  and  the  growing  complexity  of  federal  litigation.  Among  the  major 
projects  conducted  by  the  Center  are  these: 

•  A  comprehensive  analysis  of  structural  and  procedural  alternatives  for  the 
courts  of  appeals  to  help  Congress  and  the  Judicial  Conference  assess  their 
feasibility,  costs  and  benefits. 

•  Analyses  of  alternatives  to  present  sentencing  schemes  and  of  possible 
revisions  of  the  sentencing  guidelines. 

•  Support  for  courts  in  implementing  the  Civil  Justice  Reform  Act  of  1990. 

•  Study  of  and  reports  to  Congress  on  court-annexed  arbitration. 

•  Procedures  for  enhancing  coordination  and  cooperation  among  state  and 
federal  court  systems,  including  improved  ways  of  managing  mass  tort  litigation. 
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•  Support  for  the  courts'  long-range  planning  process  by  the  preparation  of 

a  series  of  monographs  re-examining  the  traditional  ways  in  which  courts  do 
business. 

The  Center  performs  these  and  other  functions  with  a  full  time  equivalent 
staff  of  158  working  in  six  divisions  and  two  smaller  offices. 

BUDGET  COORDINATION  WITHIN  THE  TUDICIAL  BRANCH 

The  Center  develops  its  appropriation  requests  in  consultation  with  the 
Judicial  Conference  Budget  Committee  and  the  Administrative  Office.  That 
consultation  led  to  the  joint  request  of  the  Judicial  Conference  and  the  Center  for 
the  budget-neutral  transfer  of  $505,000  from  the  Center  to  the  court's  Salaries  and 
Expenses  account,  described  below.  Additionally,  the  Center  operates  under  an 
interagency  agreement  with  the  Administrative  Office  that  identifies  the  training 
missions  of  both  agencies  and  ensures  that  the  Center,  as  the  courts'  primary 
education  agency,  will  be  available  to  provide  curriculum  development  and 
other  education  services  to  the  Administrative  Office,  thus  saving  costs  and 
avoiding  duplication  of  effort.  A  similar  agreement  with  the  United  States 
Sentencing  Commission  concerns  sentencing  training. 

FISCAL  1995  REQUEST  SUMMARIZED 

We  appreciate  Congress's — and  this  Subcommittee's — long-standing 
support  for  and  confidence  in  the  Center.  While  we  might  have  wished  for 
appropriations  in  the  last  two  years  that  would  have  maintained  the  Center's 
budget  in  real  dollars,  we  are  well  aware  of  the  demand  for  austerity  under 
which  the  appropriations  process  must  operate.  We  make  this  request  for  an 
increase  only  after  the  most  careful  consideration  and  because  of  the  special 
circumstances  that  the  Center  will  confront  in  fiscal  1995. 

We  also  appreciate  having  been  authorized  to  obligate  a  portion  of  our 
1994  appropriation,  $1.8  million,  for  fiscal  1995  education  programs.  This 
authority  will  help  the  Center  make  more  effective  use  of  its  fiscal  1994 
appropriation,  and  we  ask  that  the  same  authority  be  provided  with  respect  to 
our  fiscal  1995  appropriation. 

With  regard  to  the  two-year  authority,  it  is  important  that  I  point  out  that 
the  demands  on  the  Center  are  such  that  we  obligate  our  entire  appropriation 
during  the  year  we  receive  it.  Thus,  we  will  not  carry  forward  into  fiscal  1995  (as 
an  unobligated  balance)  any  of  that  $1.8  million  in  fiscal  1994  funds  that 
Congress  authorized  the  Center  to  obligate  in  fiscal  1995.  This  authority, 
however,  does  make  our  budgeting  more  efficient  and  effective,  because  it  lets  us 
apply  funds  de-obligated  late  in  the  fiscal  year  to  programs  we  can  then  schedule 
for  the  first  few  months  of  the  next  fiscal  year.  In  the  past,  we  either  lost  the  use 
of  such  funds  completely  or  were  restricted  (by  the  September  30th  spending 
authority  cut-off)  in  the  uses  to  which  to  apply  them. 
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Since  fiscal  1992,  the  Center's  appropriation  has  declined  from  $18,895,000 
to  $18,450,000 — or  $445,000.  In  terms  of  actual  spending  power,  however,  the 
reduction  has  been  close  to  $2  million.  The  chart  below  shows  the  erosion  in  the 
Center's  resources  since  fiscal  1992  as  well  as  the  modest  recovery  the  fiscal  1995 
request  would  provide. 


Fiscal  year 

FJC  approp. 

Reduction  from  FY92 

approp.  (adjusted  for 

uncontrollable  increases) 

1992 

$18,895,000 

— 

1993 

18,600,000 

-  7.27c 

1994 

18,450,000 

-  9.5% 

1995  (request.) 

$19,739,000 

-  2.3% 

We  are  requesting  a  fiscal  1995  appropriation  of  $19,739,000,  7%  over  the 
fiscal  1994  appropriation,  and  4.5%  over  the  fiscal  1992  appropriation.  After 
adjusting  for  the  uncontrollable  increases  that  the  Center  has  had  to  absorb  over 
the  last  two  years,  however,  the  requested  fiscal  1995  appropriation  is  still  more 
than  2%  below  the  Center's  fiscal  1992  spending  level. 

The  Center's  fiscal  1995  appropriation  of  $19,739,000  consists  of  the 
following  elements: 

a.  $18,450     Fiscal  1994  appropriation 

b.  (505)     Budget-neutral  transfer  from  the  Center's  base  to  the  courts'  salaries 

and  expenses  base  to  pay  costs  associated  with  the  lease  and 
operations  and  maintenance  of  the  Thurgood  Marshall  Federal 
Judiciary  Building,  (see  below) 

c.  17,945     Fiscal  1994  base  for  calculating  adjustments 

d.  883     Fiscal  1995  adjustments  to  base  (see  below) 

e.  911     Additional  funds  required  to  provide  orientation  and  continuing 

education  and  training  to  federal  judges  and  court  personnel,  (see 
below) 

f.  19,739     Fiscal  1995  request  (7%  over  line  a) 


The  following  summary  provides  additional  information  on  items  b,  d, 
and  e. 

Item  b  —  budget-neutral  transfer  to  courts'  budget.  Pursuant  to  the 
Judicial  Conference's  action  last  September  to  include  the  Thurgood  Marshall 
Federal  Judiciary  Building  in  the  courts'  salaries  and  expense  appropriation  for 
the  lease,  operations,  and  maintenance  costs  of  all  judiciary  buildings,  the  Center 
seeks  to  transfer  to  that  account  the  $505,000  in  its  base  budget  used  to  pay  its 
share  of  such  costs. 
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Item  d  —  Fiscal  1994  adjustments  to  base.  Just  under  50%  of  the  requested 
increase  for  fiscal  1995  is  to  provide  for  inflationary  increases  and  other  uncontrollable 
cost  adjustments,  calculated  according  to  standard  factors  provided  by  the 
Administrative  Office  of  the  U.  S.  Courts. 

Item  e  —  Additional  funds  required  to  provide  orientation  and 
continuing  education  and  training  to  federal  court  personnel.  Of  the  $911,000 
requested  above  base  adjustments,  $844,000  will  help  meet  the  cost  of  travel  and 
subsistence  of  new  judges  and  new  probation  and  pretrial  services  officers  to 
attend  Center  orientation  programs  for  them.  Without  this  increase,  orientation 
costs  will  require  us  to  go  even  deeper  into  our  base,  which,  as  noted  above,  has 
been  reduced  over  the  past  two  years.  In  fiscal  1995,  the  Center  expects  to 
provide  orientation  for  approximately  250  newly-appointed  circuit,  district, 
bankruptcy  and  magistrate  judges,  which  is  approximately  twice  as  many  as  the 
average  number  for  which  it  has  provided  orientation  annually  over  the  past  five 
years.  In  fiscal  1995,  about  700  new  probation  and  pretrial  services  officers  will 
need  orientation,  twice  the  average  annual  number  over  the  past  five  years. 
Moreover,  more  new  officers  and  judges  increase  the  total  complement  of  almost 
28,000  court  personnel  to  whom  the  Center  must  provide  on-going  training  and 
skill  development  programs. 

Judges  participate  in  small  groups  in  a  five  day  program  immediately 
following  their  appointment  and  in  a  larger  five  day  second-phase  orientation 
within  twelve  months  of  appointment.  Probation  and  pretrial  services  officers 
attend  a  nine-day  orientation  session.  The  demands  of  operating  these  programs 
for  such  numbers  of  new  personnel  and  still  meeting  all  other  demands  we  face 
are  beyond  the  present  capacity  of  the  Center's  staff;  $67,000  will  provide  the 
compensation  and  related  benefits  for  one  additional  full  time  equivalent 
professional  staff  member. 

Many  other  needs  face  the  Center  above  and  beyond  those  created  (not 
only  for  orientation  but  also  for  continuing  education)  by  the  substantial 
increases  in  new  judges  and  new  probation  and  pretrial  services  officers.  Those 
needs  include  additional  research  and  education  on  sentencing,  training  to 
improve  the  skills  of  senior  court  managers,  and  leadership  development  for 
mid-level  managers.  The  funding  in  the  Center's  base  budget  is  inadequate  for 
the  needs  that  must  be  met  to  improve  the  administration  of  justice  in  the  federal 
courts.  This  request  meets  only  those  that  are  most  pressing. 

For  some  time  now  the  Center  has  pursued  programs  and  policies  to 
stretch  its  resources,  through  the  use  of  more  economical  ways  of  delivering 
training,  the  application  of  new  technologies  to  provide  cost-effective  training, 
internal  staff  and  operational  adjustments  and  reallocations,  and  other 
economies.  Some  of  the  steps  the  Center  has  taken  to  make  the  best  use  of  its 
funds  are  described  in  the  Appendix  to  this  statement.  In  the  aggregate  these 
steps  have  had  significant  effects.  For  example,  in  fiscal  1993  the  Center  was  able 
to  provide  7,425  "judge  days"  of  education,  38%  more  than  in  fiscal  1992,  while 
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cost  per  judge  day  declined  from  $347  to  $280.  Over  23,000  support  personnel 
received  training  in  fiscal  1993,  up  from  21,474  in  fiscal  1992,  but  at  a  cost  almost 
$300,000  less  than  in  fiscal  1992. 

CONCLUSION 

The  Center  operates  on  an  extremely  tight  budget.  Because  it  practices 
rigorous  cost  control  and  stresses  efficiency,  it  is  able  to  deliver  a  large  volume  of 
services  at  very  low  cost.  Consequently,  even  a  small  reduction  in  its 
appropriation  could  have  a  severe  impact — not  only  on  its  programs  but  also  on 
its  ability  to  maintain  its  staff  which  represents  a  substantial  investment  and  a 
valuable  asset  to  the  federal  courts.  The  education  and  research  the  Center 
provides  enable  the  courts  to  enhance  their  productivity  as  they  are  faced  with  a 
growing  volume  of  work  and  declining  resources.  The  funds  requested  for  these 
activities  amount  to  less  than  one  percent  of  the  judiciary's  budget  (0.6%),  an 
historic  low. 

I  am  grateful  for  your  support  and  look  forward  to  the  opportunity  to 
respond  to  any  questions  you  may  have  about  our  fiscal  1995  request. 
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APPENDIX 


EFFORTS  TO  REDUCE  CENTER  COSTS  AND  INCREASE  COST-EFFECTIVENESS 

Some  of  the  ways  in  which  the  Center  controls  and  reduces  expenditures  to 
provide  increased  services  include  the  following: 

•  Supplying  Center-prepared  "package  training  programs"  to  court  units  for 
presentation  by  Center-trained  court  staff  to  employees  at  their  place  of  work — 
greatly  reducing  travel. 

•  Applying  advanced  educational  technology,  including  interactive  computer-based 
programs  with  video  components,  to  provide  effective  on  site  skill  development 
training  (for  example,  the  Center  will  shortly  release  an  interactive  computer 
program  that  deputy  clerks  can  use,  at  their  desks,  to  learn  the  Federal  Rules  of 
Civil  Procedure). 

•  Through  the  recently-granted  two-year  spending  authority  for  $1.8  million, 
reducing  the  amount  of  staff  time  and  effort  required  for  year-end  close-outs  and 
procurements. 

•  Promoting  use  of  GS A  "generic"  brands  and  bulk  purchases  and  competitive 
bidding  for  non-GSA  purchases  under  $2,500. 

•  Purchasing  rather  than  renting  copiers;  standardizing  copying  and  fax  machine 
purchases  to  take  advantage  of  volume  discounts  of  supplies;  encouraging  two- 
sided  copying;  programming  copiers  to  avoid  unnecessary  multiple  copying; 
returning  toner  cartridges  to  manufacturers  for  reuse  and  rebate;  and  erasing  and 
reusing  thousands  of  floppy  discs  made  obsolete  by  software  updates. 

•  Using  electronic  mail  for  staff  announcements  to  avoid  paper  and  copy  expenses 

•  Using  UNICOR  (Federal  Prison  Industries)  to  refinish  or  reupholster  existing 
furniture;  consolidating  calls  for  furniture  and  equipment  repair  to  reduce  costs; 
making  furniture  swaps  with  the  other  agencies  in  the  building;  discontinuing 
maintenance  contracts  (e.g.,  for  telephones  and  telecommunications  equipment, 
computers,  laser  printers)  and  relying  on  the  skill  and  technical  knowledge  of 
FJC  staff. 

•  Using  metering  systems  and  training  staff  to  ship  materials  at  lowest  cost. 

•  Abandoning  traditional  3-ring  binders  for  seminar  materials  in  favor  of  in-house 
binding,  saving  money  in  both  material  and  in  shipping  costs. 
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Mr.  Mollohan.  Six  hundred  and  seventy-nine.  What  was  the 
number  of  employees  in  the  Administrative  Office,  let's  say  five  or 
ten  years  ago?  What  has  been  the  trend? 

Mr.  Mecham.  I  can  dig  up  that  information  for  you. 

Mr.  Mollohan.  You  might  not  be  able  to  come  up  with  the  exact 
number. 

Mr.  Mecham.  I  might  say,  we  would  be  happy  to  provide  those, 
year-by-year,  for  you.  In  fact,  I  think  we  have  them. 

[The  information  follows:] 
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AO  Staffing  History 

In  surveying  the  history  of  staffing  in  the  Administrative  Office,  as  the  chart  below  indicates,  the  AO  is 
currently  operating  at  its  lowest  level  of  staffing,  as  compared  to  the  judiciary.  Historically,  the  AO's  staffing 
level  remained  relatively  constant  until  1983.  Since  1983, however,  the  AO's  percentage  of  staffing 
decreased  steadily.  Authorized  staffing  levels  in  the  AO  have  increased  10%  in  the  last  five  years  and  23% 
over  the  last  ten  years.  The  more  telling  statistic  is  the  decline  of  the  AO' s  share  of  judiciary  staffing,  at  the 
same  time  demands  placed  on  the  AO  by  the  courts  and  by  Congress  have  increased  significantly.  The 
AO's  share  ofthe  Judiciary's  authorized  positions  has  declined  from  3. 3%  in  i984to2.4%  in  1994, a 
decrease  of  27%.  A  14%  decrease  has  taken  place  in  the  last  five  years  alone.  IftheAO's  1994  staffing 
levels  had  kept  pace  with  the  3.3  %  in  the  Judiciary's  1984  budget,  the  AO's  staffing  level  would  be  925 
positions,  or  36%  higher  than  our  actual  level  of  679  in  FY  1994. 

The  chart  below  includes  positions  funded  by  the  Administrative  Office  direct  appropriation,  it  does 
not  include  positions  paid  for  by  funds  reimbursed  to  the  AO  from   other  appropriations.    A 
reimbursable  program  was  established  in  the  AO  in  1990  to  address  the  issue  of  Court  Automation 
Support.   Since  that  time  the  reimbursable  program  has  expanded  to  include  Budget 
Decentralization,  Court  Financial  System,  Felony  Fine  Center,  Defender  Services  and  Civil  Justice 
Reform.     The  creation  of  this  program  has  provided  a  more  efficient  and  less  expensive  method  of 
fulfilling  a  court's  responsibility  by  using  a  smaller  number  of  staff  within  one  administrative  unit  (the 
AO),  rather  than  having  to  hire  additional  staff  in  each  of  the  94  districts  to  handle  the  new 
responsibilities.   Positions  associated  with  the  reimbursable  program  have  grown  from  189  in  1990  to 
307  estimated  for  FY  1994.     However,  these  reimbursable  positions  provide  highly  technical  and 
dedicated  support  to  specific  court  programs  and  do  not  overlap  with  the  traditional  functions  of 
providing  administrative  and  management  support  and  policy  guidance  to  the  Judiciary, -performed 
by  the  AO  direct  staff. 


Judiciary 

AO 

Year 

Positions 

%  Increase 

Positions 

%  Increase 

%  of  Judiciary 

1945 

2,516 

98 

3.90% 

1950 

3,452 

37.20% 

124 

26.53% 

3.59% 

1955 

3,951 

14.46% 

117 

-5.65% 

2.96% 

1960 

4,188 

6.00% 

158 

35.04% 

3.77% 

1965 

5,646 

34.81% 

165 

4.43% 

2.92% 

1970 

7,064 

25.12% 

204 

23.64% 

2.89% 

1975 

10,086 

42.78% 

358 

75.49% 

3.55% 

1976 

11,194 

10.99% 

387 

8.10% 

3.46% 

1977 

11,815 

5.55% 

422 

9.04% 

3.57% 

1978 

12,343 

4.47% 

453 

7.35% 

3.67% 

1979 

13,349 

8.15% 

461 

1.77% 

3.45% 

1980 

14,011 

4.96% 

490 

6.29% 

3.50% 

1981 

14,240 

1.63% 

490 

0.00% 

3.44% 

1982 

14,949 

4.98% 

521 

6.33% 

3.49% 

1983 

15,420 

3.15% 

533 

2.30% 

3.46% 

1984 

16,535 

7.23% 

549 

3.00% 

3.32% 

1985 

17,718 

7.15% 

573 

4.37% 

3.23% 

1986 

18,730 

5.71% 

583 

1.75% 

3.11% 

1987 

20,640 

10.20% 

608 

4.29% 

2.95% 

1988 

21,986 

6.52% 

617 

1.48% 

2.81% 

1989 

22,176 

0.86% 

617 

0.00% 

2.78% 

1990 

24,253 

9.37% 

614 

-0.49% 

2.53% 

1991 

26,511 

9.31% 

664 

8.14% 

2.50% 

1992 

27,912 

5.28% 

674 

1.51% 

2.41% 

1993 

28,414 

1.80% 

674 

0.00% 

2.37% 

1994 

28,128 

-1.01% 

679 

0.74% 

2.41% 
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Mr.  Mecham.  The  core  functions  of  the  AO  and  the  staffing  have 
gone  up  somewhat.  I  might  say  for  the  last  two  years  we  have  actu- 
ally had  a  reduction  of  40  people,  because  we  had  to  put  on  a  hir- 
ing freeze.  We  didn't  have  enough  money  to  pay  the  full  authoriza- 
tion, so  we  took  the  equivalent  of  a  6  percent  cut  in  our  personnel, 
because  we  didn't  receive  enough  appropriations,  as  Judge  Arnold 
said  at  the  beginning. 

The  AO  actually  took  a  reduction  in  dollars  last  year  in  its  budg- 
et. 

Mr.  Mollohan.  When  did  that  reduction  occur?  Last  year? 

Mr.  Mecham.  In  1993. 

Mr.  Mollohan.  You  had  a  reduction  of  40  employees  in  1993, 
compared  to  what  you  had  in  fiscal  year  1992? 

Mr.  Mecham.  That  is  right.  We  still  have  the  same  number  au- 
thorized, but  we  couldn't  pay  them. 

Mr.  Mollohan.  I  understand.  So  you  did  experience  a  reduction? 

Mr.  Mecham.  We  certainly  did. 

Mr.  Mollohan.  And  you  are  still  carrying  that? 

Mr.  MECHAM.  We  certainly  are. 

One  of  our  requests  this  year  is  to  have  16  of  those  40  that  we 
had  to  cut  back  restored  so  we  can  begin  to  do  some  of  the  work 
that  we  have  to  do,  but  haven't  been  able  to. 

Mr.  Mollohan.  Do  you  have  employees  outside  of  the  Washing- 
ton metropolitan  area? 

Mr.  MECHAM.  No  direct  employees.  We  do,  however,  have  em- 
ployees that  run  two  training  centers  outside  of  Washington.  We 
have  management  control  over  those  people. 

Mr.  Mollohan.  Who  supervises  them? 

Mr.  Mecham.  We  do  now,  under  an  agreement  that  we  have  just 
reached.  For  some  time,  the  local  Chief  Judge  did.  It  was  felt  that 
this  was  foreign  and  alien  to  the  central  mission  of  their  roles  to 
decide  cases.  So  we  have  now  worked  out  an  agreement  with  them 
so  that  we  supervise  them  directly  and  are  responsible  for  them. 

Mr.  Mollohan.  What  has  been  the  percentage  of  increased  costs 
and  expenses  of  the  Administrative  Office  over  the  past  five,  ten 
years? 

Mr.  Mecham.  Over  the  last  ten  years? 

Mr.  Mollohan.  Five  or  ten  years,  what  is  the  trend? 

Mr.  Mecham.  The  trend  over  the  last  two  years  I  would  say  has 
been  down.  Generally  the  trend  in  actual  dollars  has  been  up.  The 
Administrative  Office's  share  of  the  Judiciary  budget,  however,  has 
gone  from  2.9  percent  of  Judiciary  funding  down  to  1.6  percent  of 
Judiciary  funding,  a  reduction  of  40  percent  in  share. 

In  actual  dollars,  we  have  gone  up,  but  our  workload  has  gone 
up  far  faster  than  our  money. 

Mr.  Mollohan.  Would  you  submit  those  for  the  record,  say,  for 
the  last  ten  years? 

Mr.  Mecham.  We  would  be  happy  to. 

[The  information  follows:] 
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AO  Funding  History 

In  surveying  the  history  of  funding  in  the  Administrative  Office,  as  the  chart  below  indicates, 
the  AO  is  currently  operating  at  its  lowest  level  of  funding,  as  compared  to  the  judiciary. 
Historically,  the  AO's  funding  level  remained  relatively  constant  until  1983.    Since  1984,  however, 
the  AO's  percentage  of  funding  decreased  in  every  year  except  one.    Actual  funds  appropriated 
to  the  AO  have  increased  26%  in  the  last  five  years  and  68%  over  the  last  ten  years.   The  more 
telling  statistic  is  the  decline  of  the  AO's  share  of  judiciary  funding,  at  the  same  time  demands 
placed  on  the  AO  by  the  courts  and  by  Congress  have  increased  significantly.   The  AO's  share  of 
the  Judiciary's  budget  has  declined  from  3.00%  in  1984  to  1.64%  in  1994,  a  decrease  of  45%.    A 
33%  decrease  has  taken  place  in  the  last  five  years  alone.    If  the  AO's  1994  appropriation  had  kept 
pace  with  the  3.00%  in  the  Judiciary's  1984  budget,  the  AO's  budget  would  be  $82,146,000,  or  83% 
higher  than  our  actual  level  of  $44,900,000  in  FY  1994. 

The  chart  below  includes  funds  directly  appropriated  to  the  Administrative  Office,  it  does  not 
include  funds  reimbursed  to  the  AO  from  any  other  appropriation.    A  reimbursable  program  was 
established  in  the  AO  in  1990  to  address  the  issue  of  Court  Automation  Support.   Since  that  time  the 
reimbursable  program  has  expanded  to  include  Budget  Decentralization,  Court  Financial  System, 
Felony  Fine  Center,  Defender  Services  and  Civil  Justice  Reform.     The  creation  of  this  program 
has  provided  a  more  efficient  and  less  expensive  method  of  fulfilling  a  court's  responsibility  by 
using  a  smaller  number  of  staff  within  one  administrative  unit  (the  AO),  rather  than  having  to  hire 
additional  staff  in  each  of  the  94  districts  to  handle  the  new  responsibilities.    Funding  associated 
with  the  reimbursable  positions  has  grown  from  approximately  $10  million  in  1990  to  approximately 
$27  million  estimated  for  FY  1994.     However,  these  reimbursable  positions  provide  highly 
technical  and  dedicated  support  to  specific  court  programs  and  do  not  overlap  with   the  traditional 
functions  of  providing  administrative  and  management  support  and  policy  guidance  to  the 
Judiciary,  performed  by  the  AO  direct  account. 
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AO 

Year 

$ 

%  Increase 

$ 

%  Increase 

%  of  Judiciary 

1945 

11,938,817 

307,700 

2.58% 

1950 

24,456,700 

104.85% 

505,800 

64.38% 

2.07% 

1955 

31,541,200 

28.97% 

595,000 

17.64% 

1.89% 

1960 

49,110,800 

55.70% 

1,200,000 

101.68% 

2.44% 

1965 

75,397,700 

53.53% 

1,701,000 

41.75% 

2.26% 

1970 

1 14,922,400 

52.42% 

2,293,000 

34.80% 

2.00% 

1975 

280,520,400 

144.10% 

5,382,000 

134.71% 

1.92% 

1976 

312,774,750 

11.50% 

7,431,000 

38.07% 

2.38% 

1977 

395,625,600 

26.49% 

8,727,000 

17.44% 

2.21% 

1978 

458,261,700 

15.83% 

11,075,000 

26.91% 

2.42% 

1979 

519,681,000 

13.40% 

12,899,000 

16.47% 

2.48% 

1980 

606,392,000 

16.69% 

15,750,000 

22.10% 

2.60% 

1981 

652,516,000 

7.61% 

17,150,000 

8.89% 

2.63% 

1982 

728,892,000 

11.70% 

20,750,000 

20.99% 

2.85% 

1983 

810,719,000 

11.23% 

24,066,000 

15.98% 

2.97% 

1984 

891,265,000 

9.94% 

26,775,000 

11.26% 

3.00% 

1985 

1,040,415,000 

16.73% 

28,788,000 

7.52% 

2.77% 

1986 

1,031,157,000 

-0.89% 

27,944,000 

-2.93% 

2.71% 

1987 

1,259,708,000 

22.16% 

30,184,000 

8.02% 

2.40% 

1988 

1,329,934,000 

5.57% 

31,167,000 

3.26% 

2.34% 

1989 

1,456,173,000 

9.49% 

35,600,000 

14.22% 

2.44% 

1990 

1,702,331,000 

16.90% 

33,670,000 

-5.42% 

1.98% 

1991 

2,035,881,000 

19.59% 

39,850,000 

18.35% 

1.96% 

1992 

2,370,990,000 

16.46% 

44,681,000 

12.12% 

1.88% 

1993 

2,532,319,000 

6.80% 

45,100,000 

0.94% 

1.78% 

1994 

2,738,208,000 

8.13% 

44,900,000 

-0.44% 

1.64% 
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Mr.  Mollohan.  I  understand  the  Executive  Committee  of  the  Ju- 
dicial Conference  has  approved  staffing  equalization  bonuses,  an 
incentive  payment  to  employees  who  move  from  courts  that  are 
"over  the  approved  ceilings  of  employees,"  to  courts  that  are  under 
the  approved  ceilings  for  employees. 

During  a  time  when  the  Chief  Justice  of  the  United  States  is 
calling  upon  the  Federal  court  system  to  be  more  frugal  in  their  ex- 
penditures, are  we  exploring  in  this  process  ways  to  effect  savings; 
and  do  we  have  justification  for  transferring  these  employees? 

Judge  Arnold.  Yes,  sir.  In  fact,  this  is  an  initiative  that  we  took, 
partly  at  least,  in  response  to  the  Congress's  prompting.  We  have 
a  situation,  partly  because  of  the  decline  in  bankruptcy  filings, 
where  we  have  some  clerks'  offices  that  are  overstaffed.  Some  of 
them  are  over  100  percent  of  our  work  measurement  formula.  And 
then  there  are  other  clerks'  offices  in  other  parts  of  the  country 
that  are  below  that  number. 

In  the  past,  the  Judiciary  has  simply  never  laid  anyone  off.  We 
have  never  had  what  is  called  a  RIF.  People  who  worked  in  courts 
that  were  overstaffed  simply  stayed  there,  even  though  the  work 
wasn't  there  for  them  to  do. 

In  the  past  the  situation  wasn't  as  stark  as  it  is  now. 

Mr.  Mollohan.  It  "wasn't  as  stark."  In  what  way  do  you  mean? 

Judge  Arnold.  I  mean  the  ratios  weren't  as  far  off. 

Mr.  Mollohan.  Oh,  it  wasn't  as  disproportionate? 

Judge  Arnold.  Yes,  sir.  So  in  response  to  this  committee's 
promptings  and  in  response  to  our  own  sense  of  duty,  we  have 
evolved  a  staffing  equalization  plan  that  says  that  by  October  1st, 
those  disparities  need  to  be  either  reduced  or  eliminated  very 
sharply,  so  that  there  will  not  be  a  court  staffed  over  100  percent. 

Now,  one  of  the  ways  of  doing  that,  of  course,  is  just  to  let  those 
people  go.  We  don't  want  to  do  that  unless  we  have  to.  If  we  have 
to,  we  will. 

Mr.  Mollohan.  For  humanitarian  reasons? 

Judge  Arnold.  Because  they  are  good  people  and  because  they 
have  worked  for  us  a  long  time,  they  do  a  good  job,  and  it  is  just 
generally  undesirable.  But  if  we  have  to  do  that,  we  will. 

In  order  to  avoid  doing  that,  what  we  are  trying  to  do  is  transfer 
people  from  the  overstaffed  courts  to  the  understaffed  courts.  This, 
in  some  instances,  involves  moving  your  home  from  one  place  to 
another.  The  relocation  payment  that  you  referred  to,  which  is  a 
maximum  of  $7,500,  is  intended  to  facilitate  that.  It  is  the  same 
kind  of  authority  that  the  Executive  Branch  has. 

Mr.  Mollohan.  Some  budget  hawks  up  here  might  ask  the  ques- 
tion, how  do  you  measure  that;  and  maybe  we  will  talk  about  that. 
But  I  would  ask  the  question,  why  are  you  going  to  relocate  folks 
to  offices  that  are  evidently  doing  the  work  right  now,  even  if  they 
are  working  harder  than  some  other  offices? 

Judge  Arnold.  Well,  the  answer  is  that  they  are  not  doing  the 
work.  I  mean,  if  they  are  at  an  office  that  is  staffed  at  65  or  70 
percent,  they  are  working  hard  and  they  are  working  a  full  day, 
but  they  are  not  getting  the  work  done  on  time.  In  some  places,  for 
example,  because  of  the  pressure  of  paperwork,  the  clerk  has  to 
close  the  office  to  the  public  for  part  of  the  day,  and  the  people 
can't  come  in  off  the  street  and  file  papers  or  get  information. 
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Mr.  Mollohan.  You  can  demonstrate  that  failure  to  get  the  work 
done?  How  do  you  do  that? 

Judge  Arnold.  Well,  I  think  one  example  is  when  an  office  has 
to  close  to  the  public.  Another  example  is  not  getting  your  papers 
docketed  by  the  close  of  business  the  day  after  they  are  filed. 

Mr.  Mollohan.  Do  you  have  that  documented?  Have  you  done 
an  analysis  of  that? 

Judge  Arnold.  We  will  get  that  for  you,  yes. 

[The  information  follows:] 


502 


DOCUMENTATION  OF  SERVICE  CUTBACKS  IN  CLERKS'  OFPICES 

Clerks'  offices  have  had  to  reduce  the  level  of  service  to  the 
bench,  bar  and  public  in  numerous  ways  in  order  to  accommodate 
increasing  workload  with  decreasing  staffing  levels.   While  some 
cutbacks,  such  as  a  reduction  in  hours,  are  initially  more 
readily  apparent  than  others,  such  as  timely  disposition  of  court 
documents,  the  cumulative  effect  of  all  cut  backs  adversely 
impacts  the  caliber  of  service  provided  by  the  Judiciary.   Below 
are  specific  examples  of  reductions  in  service  occurring  in 
clerks'  offices. 

The  district  court  clerks'  offices  in  Tennessee  Eastern,  Ohio 
Southern,  Indiana  Northern,  Florida  Middle,  and  Guam  have  reduced 
public  hours.   Offices  in  Illinois  Northern  and  Alaska  are 
considering  reducing  their  hours.   Moreover,  Illinois  Northern  is 
considering  furloughs,  whereby  the  clerk's  office  would  be  closed 
for  a  day  or  more. 

The  district  court  in  Florida  Middle  reports  reduced  services  to 
prisoner  litigants  who  file  pro  se  .petitions  due  to  its  inability 
to  fill  a  critical  position  to  process  these  petitions. 

The  district  courts  in  Florida  Middle,  Tennessee  Western,  Guam, 
Alaska  and  the  appellate  court  in  the  District  of  Columbia  have 
limited  public  access  to  copies  of  court  documents.   Research 
services,  such  as  providing  the  status  of  cases  telephonically, 
have  been  curtailed  in  Illinois  Southern  and  Guam. 

The  district  courts  in  Michigan  Eastern  and  Alaska  report  longer 
lines  at  in-take  counters  and  increased  time  required  to  process 
the  filings.   The  Judicial  Panel  on  Multidistrict  Litigation 
(JPML)  reports  that  motions  that  must  be  reviewed  carefully  to 
determine  compliance  with  Panel  rules  are  sometimes  held  for 
several  days  prior  to  filing  due  to  limitations  of  staff  and 
time. 

The  JPML  and  the  appellate  court  in  the  District  of  Columbia 
report  impediments  to  achieving  the  full  benefits  of  their 
automated  systems  due  to  insufficient  support  staff.   The  Panel 
has  the  capability  of  providing  an  important  service  to  judges, 
clerks'  offices,  attorneys,  and  litigants;  however,  being  unable 
to  hire  additional  automation  staff  has  extremely  restricted  the 
Panel's  expansion  of  automation  to  provide  these  services.   The 
appellate  court  in  the  District  of  Columbia  is  presently 
implementing  an  Integrated  Case  Management  System,  but  cannot 
afford  to  hire  a  programmer  and  data  quality  control  analyst,  who 
are  crucial  to  the  successful  implementation  of  the  system. 
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Mr.  Mollohan.  I  am  asking  if  that  is  a  part  of  your  process. 
Have  you  done  that? 
Judge  Arnold.  Yes,  it  certainly  is  a  part  of  our  process. 
Mr.  Mollohan.  I  am  going  to  yield  to  Mr.  Rogers  at  this  point. 

VACANCIES 

Mr.  ROGERS.  Mr.  Chairman,  thank  you. 

Judges  and  Mr.  Mecham,  good  to  see  you  all  again. 

Judge  ARNOLD.  Good  afternoon,  sir. 

Mr.  ROGERS.  Now,  last  year  at  this  time,  you  told  us  that  you 
could  fill  most  of  these  Article  III  judgeships.  You  assumed  100  va- 
cancies would  be  reduced  to  26  vacancies  by  the  end  of  fiscal  year 
1994.  In  a  time  of  extreme  fiscal  austerity,  we  gave  you  a  9  percent 
increase  so  that  you  could  fully  fund  those  judgeships. 

Instead  of  only  26  vacancies,  you  are  going  to  have  89  vacancies, 
we  are  now  told.  What  happened?  What  went  wrong? 

Judge  Arnold.  Our  estimate  was  below  the  number  of  confirma- 
tions and  appointments. 

Mr.  Rogers.  That  is  what  I  just  said.  I  want  to  know  why. 

Judge  Arnold.  Well,  I  don't  know  that  it  is  within  our  control. 
I  have  got  my  numbers  here  that  I  went  over  with  the  Chairman 
a  minute  ago,  and  I  want  to  put  these  in  the  record  exactly,  and 
then  yield  to  my  colleague. 

But  in  1994,  the  Congress  approved  for  salaries  of  Article  III 
judges,  $172,131,000.  When  it  came  time  to  write  our  financial 
plan  for  1994 — that  is,  to  determine  exactly  how  much  money  we 
needed  for  that  purpose  after  the  fiscal  year  had  begun — it  came 
out  to  $159,722,000.  So  we  underestimated  by  $12,409,000,  the 
amount  of  money  that  would  be  needed  to  pay  Article  III  judges. 

But,  as  I  explained  a  moment  ago,  that  money  went  towards  pay- 
ing locality  pay  increases  to  our  staff — not  to  judges — who  got  the 
same  locality  pay  that  Executive  Branch  people  got. 

And  if  I  may,  sir,  may  I  let  Judge  Walker  address  the  issue  as 
well? 

Judge  Walker.  Well,  the  only  point  I  would  make  is  that  when 
we  end  up  at  the  end  of  the  year  with  an  increased  number  of  va- 
cancies, more  than  what  we  predict,  that  is  certainly  not  our  doing. 
Forces  beyond  our  control  operate  in  this  area,  and  we  just  simply 
have  to  respond.  In  fact,  there  were  no  confirmations  prior  to  Octo- 
ber 1st  of  1993. 

Mr.  Rogers.  I  certainly  understand  that  this  is  not  your  doing, 
but  the  simple  fact  is 

Judge  Walker.  Of  last  year. 

Mr.  Rogers.  Last  year,  you  severely  overestimated  the  number 
of  judgeships  that  would  be  filled,  and  we  gave  you  the  money,  an- 
ticipating they  would  be  filled;  and  they  weren't,  and  you  used  that 
money  for  locality  pay.  Did  all  of  it  go  toward  locality  pay? 

Judge  Arnold.  Yes,  sir,  $12,409,000.  Locality  pay  cost  $27  mil- 
lion, so  the  $12  million  only  paid  for  about  half  of  it. 

Mr.  Rogers.  All  other  agencies  have  had  to  eat  that  expense, 
and  they  didn't  have  a  cushion  like  this,  that  you  unexpectedly  got. 

Your  budget  estimates  that  there  will  be  only  33  vacancies  re- 
maining at  the  end  of  fiscal  year  1995;  is  that  right? 

Judge  Arnold.  Yes,  sir. 
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Mr.  ROGERS.  Well,  in  fiscal  year  1993,  you  estimated  only  45  va- 
cancies, and  you  actually  wound  up  with  116  vacancies.  In  1994, 
you  estimated  only  26  vacancies;  you  wound  up  with  89.  What  are 
you  guessing  this  time? 

Judge  Arnold.  Well,  we  are  guessing  27  at  the  end  of  fiscal  year 
1995. 

Let  me  say  a  couple  of  things  about  it.  In  the  first  place,  we  have 
been  given  fairly  strong  assurances  by  White  House  Counsel  that 
there  will  be  a  very  large  number  of  nominations.  I  think  the  ma- 
chinery is  geared  up  and  working  there.  We  are  hopeful  that  this 
will  be  the  case. 

In  addition,  as  experience  accumulates  through  the  year,  we  may 
be  able  to  refine  the  estimate.  We  want  to  work  with  the  committee 
to  share  all  of  the  details  that  we  can  get  about  that  process.  If  the 
committee  determines  the  evidence  shows  that  by  the  time  of  the 
markup  our  estimates  are  too  large,  then  I  think  the  committee 
should  take  that  into  account. 

Mr.  Rogers.  Yes.  We  are  going  to  have  to,  given  the  pressures 
we  are  under.  Everybody  is  hurting  for  money.  You  benefitted  from 
a  pretty  good-sized  cushion  that  no  one  else  had  in  fiscal  1994. 
Even  though  it  wasn't  fully  in  your  control  it  still  is  there,  and  it 
is  something  that  we  have  to  deal  with  because  of  the  pressure 
that  we  are  under  to  try  to  fund  everybody  at  a  minimum  level. 

So  what  is  your  best  estimate  right  now  for  vacancies  by  the  end 
of  FY  1995? 

Judge  Arnold.  Twenty-seven. 

Mr.  ROGERS.  And  as  you  start  fiscal  year  1995,  how  many  do  you 
think  you  will  have  then? 

Judge  Arnold.  Fifty-one,  as  I  recall,  sir. 

CARRYOVER 

Mr.  Rogers.  Now,  last  year  you  anticipated  only  about  $2.9  mil- 
lion in  carryover  from  fiscal  year  1993  in  the  S&E  account,  but 
your  1995  justification  shows  you  actually  carried  over  $32.6  mil- 
lion into  1994.  Why  such  a  large  discrepancy  in  the  carryover  be- 
tween what  you  anticipated  and  what  actually  happened? 

Judge  Arnold.  Mr.  Rogers,  I  will  have  to  get  you  a  good  answer 
to  that.  I  do  not  know  the  detailed  answer  to  that  question.  I  know 
that  in  the  case  of,  for  example,  Defender  Services,  and  in  the  case 
of  Jurors,  there  were  carryovers  that  were  unanticipated. 

I  don't  know  that  I  can  give  an  entirely  satisfactory  answer,  ex- 
cept to  say  that  the  ways  we  use  for  estimating  are  as  good  as  we 
know  how  to  use,  but  they  are  not  infallible. 

[The  information  follows:] 

FY  1993  Carryover  Into  FY  1994 

In  the  Salaries  and  Expenses  Account,  approximately  $32.6  million  was  carried 
forward  from  Fiscal  Year  1993  into  Fiscal  Year  1994.  The  major  portion  of  the  unob- 
ligated balance  ($22.1  million)  derives  from  the  no-year  appropriation  for  the  non- 
recurring costs  of  establishing  new  judgeships  authorized  by  the  Biden  bill.  The  rea- 
son for  the  balance  was  the  slow  rate  of  Article  III  Judge  appointments  in  1993. 
The  remaining  unobligated  balances  carried  forward  result  from  no-year  funding  au- 
thority for  tenant  alterations  ($4  million),  receipts  from  the  Crime  Victims  Fund 
available  to  operate  the  Felony  Fine  Center  ($6  million),  and  lawbook  purchases  ($.5 
million). 
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These  balances  will  be  obligated  for  the  specific  purposes  for  which  they  were  ap- 
propriated. No  similar  balances  are  anticipated  to  be  available  to  offset  Fiscal  Year 
1995  requirements. 

Mr.  Rogers.  Well,  I  think  we  will  discover  that  a  good  part  of 
that  is  due  to  the  unfilled  judgeships,  plus  the  9  percent  increase 
we  gave  you  for  FY  94.  Can  you  verify  your  $32.6  million  carry- 
over? 

Judge  Arnold.  I  am  not  clear  on  the  9  percent  figure.  My  recol- 
lection is,  it  was  4.5  percent. 

Mr.  Rogers.  Well,  what  I  am  trying  to  get  at  is  this  $32.6  mil- 
lion that  you  carried  from  1993  into  1994,  this  current  year.  Can 
anybody  verify  that? 

Mr.  MECHAM.  I  didn't  catch  the  first  part  of  the  question. 

Mr.  ROGERS.  How  much  carryover  did  you  have  in  the  S&E  ac- 
count from  FY  93  to  FY  94? 

Mr.  Mecham.  You  are  correct  on  the  figure  of  the  carryover,  but 
not  on  the  increase  given.  We  only  received  a  4.5  percent  increase 
in  1993  over  1992. 

Mr.  ROGERS.  Why  the  carryover? 

Mr.  Mecham.  Back  in  December,  the  Executive  Committee  of  the 
Judicial  Conference  got  together,  and  it  was  very  clear  we  were 
going  to  have  severe  financial  problems — one  of  them,  how  to  eat 
a  $23  million  locality  pay  increase  that  was  authorized  by  Congress 
that  we  hadn't  planned  on.  And  so  there  were  some  major  econo- 
mies effected  throughout  the  entire  Judiciary. 

We  had  every  clerk,  every  chief  judge  in  the  United  States  figure 
out  ways  to  save  money.  In  fact,  they  responded  remarkably  well; 
and  I  think  most  of  the  carryover  is  attributable  to  the  economy  ef- 
forts undertaken  by  the  Executive  Committee  of  the  Judicial  Con- 
ference of  the  United  States,  and  the  tremendous  response  we  re- 
ceived throughout  the  entire  Judiciary. 

It  certainly  didn't  come  solely  from  the  $12  million  cushion,  be- 
cause that  was  eaten  up  twice  by  the  locality  pay  alone. 

Mr.  Rogers.  Well,  that  is  good.  I  wish  we  could  sell  that  every 
year. 

Mr.  Mecham.  We  are  trying  to  sell  it  every  year,  Mr.  Chairman. 
We  hope  we  can  do  that. 

Mr.  Rogers.  When  you  carried  over  the  $32.6,  you  didn't  take 
that  off  of  what  you  requested  for  this  coming  year? 

Judge  Arnold.  Well,  I  think  we  did.  When  we  made  our  budget 
estimate  for  fiscal  year  1995,  we  took  into  account  the  fact  that 
that  amount  of  money  would  be  available. 

Mr.  Rogers.  The  requested  budget  only  assumes  a  half  a  million 
dollars  in  carryover  from  1994.  Do  you  think  that  is  a  realistic 
amount  in  light  of  the  large  number  of  vacant  judgeships? 

Judge  Arnold.  We  do,  sir.  We  have  made  the  best  estimate  we 
can. 

FEDERAL  DEFENDER  ORGANIZATIONS 

Mr.  Rogers.  Now,  you  have  requested  a  reprogramming  to  open 
ten  new  Federal  Defender  organizations,  and  you  are  also  asking 
for  an  additional  six  such  organizations  to  be  opened  in  1995,  cor- 
rect? 

Judge  Arnold.  Yes,  sir. 


506 

Mr.  Rogers.  How  do  you  go  about  deciding  when  a  new  office  or 
organization  is  warranted? 

Judge  Arnold.  There  are  statutory  criteria  in  the  first  place. 
Under  the  Criminal  Justice  Act,  you  have  to  have  a  certain  number 
of  cases — as  I  recall,  it  is  200— to  justify  the  opening  of  an  office, 
as  a  rule.  Then  the  decision  is  initiated  by  the  local  district  court. 
If  that  court  believes  that  services  will  be  better  delivered,  either 
better,  more  economically  or  both,  by  a  defender  organization  than 
by  panel  attorneys,  then  that  court  will  ask  the  Judicial  Conference 
to  request  that  we  be  allowed  to  open  a  defender  organization  in 
that  district. 

That  request  goes  to  the  Defender  Services  Committee  of  the 
Conference,  and  then  to  the  Conference  itself;  and  then  if 
reprogramming  is  necessary,  we  make  application  to  the  commit- 
tees of  the  Congress  for  that  permission. 

So  if  we  get  those  permissions,  we  will  have  77  districts  out  of 
94  by  the  end  of  1995  that  will  have  defender  organizations.  And 
in  general,  we  think  that  they  deliver  those  services,  on  the  aver- 
age, more  economically  and  better  than  panel  attorneys  do. 

Mr.  Rogers.  So  we  could  save  some  money? 

Judge  Arnold.  Yes,  sir.  I  believe  that  we  are  saving  money.  If 
you  look  at  the  numbers  of  what  it  costs  per  defendant  to  represent 
an  indigent,  a  panel  attorney  average  cost  is  about  $3,600,  and  a 
defender  organization  average  cost  is  about  $1,000  less. 

DEATH  PENALTY  RESOURCE  CENTERS 

Mr.  Rogers.  Let  me  ask  you  briefly  about  the  Death  Penalty  Re- 
source Centers;  Mr.  Moran  and  I  have  some  interest,  among  others, 
in  these  centers. 

Is  the  mandate  of  those  centers  to  prolong  the  life  of  the  defend- 
ant as  long  as  possible,  or  is  it  to  ensure  that  each  defendant  is 
adequately  represented  in  that  process? 

Judge  Arnold.  The  latter. 

Mr.  Rogers.  Are  you  sure? 

Judge  Arnold.  Yes,  sir.  Of  course,  when  you  are  representing  a 
client,  piolonging  his  life  is  part  of  adequate  representation. 

The  phrase  "as  long  as  possible"  in  your  question,  I  think  may 
deserve  some  comment.  The  lawyers  are  obligated  to  represent 
their  clients,  which  includes,  they  hope,  keeping  them  alive,  but 
not  by  any  method  that  is  unethical  or  dilatory.  They  are  obligated 
to  do  everything  that  is  legally  reasonable  and  ethical;  that  is  their 
mandate.  I  think  that  is  the  mandate  of  every  lawyer  appointed  to 
represent  a  defendant  in  a  criminal  case. 

Mr.  Rogers.  Some  people  say  that  these  centers,  instead  of  try- 
ing to  expedite  the  habeas  corpus  review  process  and  reduce  work- 
load on  the  courts,  they  are  being  used  as  a  tool  to  prolong  habeas 
corpus  appeals.  And  there  is  a  good  deal  of  controversy  about  these 
centers.  Some  people  think  they  get  involved  where  they  have  not 
been  requested  to  be  involved. 

How  does  one  of  these  centers  get  involved  in  a  case? 

Judge  Arnold.  In  the  first  place,  no  center  has  been  created 
without  the  consent  and  active  participation  of  the  district  court  in 
that  district.  That  is  the  first  point.  Under  the  Criminal  Justice 
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Act,  these  centers  are  all  community  defender  organizations  and 
they  cannot  be  created  without  the  consent  of  the  district  court. 

Then,  as  far  as  involvement  in  individual  cases  is  concerned,  that 
comes  by  court  appointment.  The  court  determines  that  a  certain 
habeas  corpus  petition  requires  more  than  just  one  private  lawyer 
to  be  appointed  to  help  with  it.  So  the  lawyer  appointed  with  the 
consent  of  the  court  obtains  the  help  of  the  Death  Penalty  Resource 
Center. 

The  problem  of  delay  is  sometimes  seemingly  interminable.  The 
problem  of  apparent  evasion  of  the  law  is  a  problem  to  which  we 
are  not  at  all  insensitive.  We  see  this  and  we  are  deeply  concerned 
about  it.  I  don't  believe  that  it  is  a  problem  of  Death  Penalty  Re- 
source Centers.  I  think  it  is  a  problem  of  death  penalty  litigation. 
It  needs  to  be  addressed,  but  how  to  address  it  is  a  matter  of  policy 
for  the  Congress. 

Judge  Walker.  Part  of  the  problem  is  the  fact  that  by  the  time 
the  Death  Penalty  Resource  Centers  get  involved,  it  is  after  the 
trial.  What  happens  at  the  trial  at  the  State  level  is  something 
with  which  this  budget  is  not  concerned.  There  is  no  Federal  juris- 
diction at  that  point,  so  you  are  dealing  with  a  situation  that  has 
already  happened. 

There  may  have  been  mistakes  made;  there  may  not  have  been, 
but  it  is  a  fait  accompli.  You  are  stepping  in  after  the  fact  to  pick 
up  the  slack,  and  to  deal  with  the  inevitable  habeas  petitions.  If 
the  States  had  comparable  units,  we  might  not  be  plagued  with  the 
questions  and  the  delays  that  occur.  But  they  don't  in  some  in- 
stances; in  some  instances,  they  do.  It  is  sort  of  dealing  with  a  dif- 
ficult problem  in  the  best  way  that  people  think  they  know  how. 

But  obviously,  we  are  open  to  suggestions. 

Mr.  Rogers.  Well,  can  one  of  these  centers  on  its  own  become 
involved  in  a  given  case,  or  do  they  have  to  be  requested  by  the 
court? 

Judge  Arnold.  My  understanding  is  that  they  have  to  be  re- 
quested by  the  court. 

Mr.  Rogers.  Well,  a  lot  of  the  attorneys  general  say  that  they 
are  having  to  fight  with  one  hand  tied  behind  their  back,  because 
we  federally  fund  these  Death  Penalty  Resource  Centers  while  they 
are  left  on  their  own  to  compete  in  that  kind  of  an  atmosphere. 

What  do  you  say  about  that? 

Judge  Arnold.  That  is  not  my  perception.  In  the  first  place,  the 
attorneys  general  are  government.  They  are  not  the  Federal  Gov- 
ernment, but  they  are  the  government.  So  their  resources  are  far 
in  excess  of  a  private  person's  resources,  even  when  that  person 
has  a  court-appointed  lawyer. 

They  also  tend  to  be  much  more  expert,  the  lawyers  in  the  attor- 
neys generals'  offices,  in  death  penalty  litigation  than  just  picking 
somebody  up  and  appointing  a  lawyer  to  defend  a  case. 

Now,  again,  it  isn't  just  the  Death  Penalty  Resource  Centers,  it 
seems  to  me,  here;  it  is  the  fact  that,  by  statute — and  this  goes 
back  to  the  Criminal  Justice  Act  of  1964  or  so — habeas  petitioners 
in  Federal  courts  have  a  right  to  appointed  counsel. 

We  did  not  determine  this;  Congress  determined  that  those  law- 
yers should  be  paid,  and  Congress  determined  that  the  pay  is  un- 
limited. Talking  just  about  death  penalty  cases  now,  there  is  no 
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hourly  cap  and  there  is  no  per-case  cap,  as  there  is  with  non-death- 
penalty  litigation. 

So  we  think  that  we  are  carrying  out  the  mandate  of  the  Con- 
gress to  assure  representation.  I  personally  don't  have  the  percep- 
tion that  the  States  are  overmatched.  From  the  death  penalty  cases 
that  I  have  sat  on — and  there  have  been  many — that  has  not  been 
my  perception. 

Mr.  Rogers.  Thank  you  for  your  testimony.  I  appreciate  your 
being  here. 

I  yield  back. 

Mr.  Mollohan.  Mr.  Moran. 

DEATH  PENALTY  RESOURCE  CENTERS 

Mr.  Moran.  Thank  you,  Mr.  Chairman.  I  am  going  to  follow  up 
on  the  Death  Penalty  Resource  Centers. 

I  have  heard  from  several  people  who  have  had  the  experience 
of  loved  ones  having  been  murdered,  and  have  gone  through  an  ag- 
onizing experience  for  years  where  they  have  to  keep  coming  back 
to  court,  recounting  the  horror  of  the  experience,  bring  witnesses 
forward,  witnesses  who  have  moved  away.  Sometimes  they  die. 
Sometimes  they  just  give  up.  They  have  had  enough,  and  they 
point  to  any  number  of  situations  where  it  just  seems  as  though 
the  prosecutorial  side  just  gives  up,  and  the  criminal  who  has  pre- 
viously been  convicted  primarily  because  of  their  ability  to  continue 
to  appeal  a  habeas  corpus  case  succeeds. 

They  feel  that  the  Death  Penalty  Resource  Centers  are  rubbing 
salt  in  the  wounds.  It  is  their  Federal  tax  money  that  is  enabling 
this  continuing  appeal  process  to  go  on.  Even  though  the  State  At- 
torney General  is  the  government  and  may  have  unlimited  re- 
sources, they  don't  have  unlimited  patience.  They  move  on  to  other 
cases.  They  move  on  to  other  jobs.  A  lot  of  them  go  into  the  private 
sector  so  there  is  not  always  the  continuity. 

So  this  is  a  program  in  which  they  fix  it  in  terms  of  seeking  some 
justice,  some  fair  treatment  from  the  Federal  Government.  And 
that  is  why  I  want  to  pursue  this. 

Do  the  States  have  to  match?  How  do  you  determine  how  much? 
Do  you  just  give  100  percent  Federal  funding  for  these  Death  Pen- 
alty Resource  Centers,  or  is  there  a  match  requirement?  I  think 
there  is  a  match  requirement  according  to  the  justification. 

Judge  Arnold.  There  is  a  matching  requirement.  Sometimes  it 
is  a  provision  of  space.  It  is  not  always  cash,  but  there  is  a  match- 
ing requirement. 

For  example,  we  have  just  created  one  in  Arkansas,  and  the 
State  met  the  matching  requirement.  The  State  authorities  there 
didn't  have  to  do  it;  they  did  it  because  they  thought  it  was  in  the 
public  interest. 

Mr.  Moran.  So  they  can  provide  some  space  in  a  public  building, 
and  that  can  represent  their  in-kind  match? 

Judge  Arnold.  Yes,  sir. 

Mr.  Moran.  Do  you  think  that  there  should  be  any  greater 
matching  requirement?  Do  you  think  that  is  sufficient  to  indicate 
the  level  of  support  on  the  part  of  the  State  government,  the  State 
Attorneys  General? 
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Judge  Arnold.  I  don't  know,  sir.  I  would  have  to  think  about 
that.  I  would  be  happy  to  think  about  it  and  give  you  the  benefit 
of  whatever  our  view  would  be. 

[The  information  follows:] 
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MATCHING  FUNDS  FOR  DEATH  PENALTY  RESOURCE  CENTERS 

As  a  condition  of  receiving  its  CJA  grant,  each  resource  center 
is  required  by  the  Defender  Services  Committee  of  the  Judicial 
Conference  and  the  Administrative  Office  to  obtain  a  specified 
amount  of  non-CJA  funding.   The  amount  required  must  be  at  least 
sufficient  for  the  center  to  satisfy  the  demand  for  state  court 
services  that  arise  in  connection  with  the  center's  federal 
workload. 

Non-CJA  funds  can  come  from  state  and  private  sources.   Only  9  of 
the  19  operational  resource  centers  receive  state  appropriated 
funds,  while  the  remainder  rely  solely  upon  private  funding 
sources  to  support  their  non-federal  work.   Most  resource 
centers,  including  those  which  receive  state  appropriated  funds, 
have  advised  that  the  amount  of  non-CJA  funding  available  to  them 
is  not  adequate  to  satisfy  fully  the  demand  for  state  court 
related  services. 

The  most  cost-effective  and  legally  sound  approach  to  providing 
counsel  services  in  capital  post-conviction  federal  proceedings 
entails  counsel  having  an  ability  to  perform  work  in  both  state 
and  federal  court.   A  center's  inability  to  obtain  adequate  non- 
CJA  funding  limits  the  services  it  can  provide  in  state  court. 
As  a  consequence,  funding  shortfalls  have  an  impact  on  the 
ability  to  perform  both  state  and  federal  work. 

Resource  centers,  which  were  created  by  task  forces  of  state 
judges,  legislators,  attorneys  general,  and  prominent  members  of 
the  private  bar,  still  enjoy  broad  support  at  both  the  state  and 
national  level.   In  particular,  the  American  Bar  Association,  the 
National  Association  of  Criminal  Defense  Lawyers,  and  the 
National  Legal  Aid  and  Defender  Association  continue  to  offer 
resource  centers  assistance  in  fulfilling  their  mission.   The 
Administrative  Office  provides  these  groups  with  information  they 
request  as  part  of  their  efforts  to  assist  resource  centers  in 
obtaining  funds  to  support  their  state  court  work.   In  addition, 
the  Administrative  Office  is  considering  initiatives  to 
communicate  more  effectively  with  resource  center  boards  of 
directors  and  others  to  ensure  that  the  need  for  non-CJA  funding 
is  fully  appreciated. 
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Judge  Arnold.  I  would  like  to  say  in  response  to  your  opening 
remarks,  that  I  don't  want  to  be  misunderstood,  and  I  am  sure  that 
we  won't  be,  or  in  any  way  minimize  the  feelings  and  the  very  real 
injury  that  is  done  to  victims  of  crime.  Part  of  our  job  is  to  try  to 
do  everything  we  can  to  redress  those  injuries. 

When  a  family  member  has  been  killed — it  is  something  that,  I 
am  happy  to  say,  has  not  happened  to  me,  so  I  probably  can't  ap- 
preciate those  feelings  fully — it  appears  to  the  survivors  that  the 
process  is  delayed,  those  feelings  are  genuine  and  understandable. 

Mr.  Moran.  Well,  a  ten-year  delay  is  not  unheard  of  in  these 
cases,  as  you  know.  Several  years  is  an  average  delay  in  habeas 
corpus  appeals. 

Judge  Arnold.  I  think  the  death  penalty  is  a  particularly  aggra- 
vated example  of  it.  The  delays  appear  to  be  greater,  but  then  the 
incentive  to  delay  is  greater. 

Judge  Walker.  The  delays,  I  think,  have  been  reduced  to  some 
extent  through  the  development  of  certain  legal  doctrines  that  have 
limited  the  number  of  subsequent  petitions  that  can  be  filed.  And 
right  now,  as  I  understand  the  law,  a  second  petition  cannot  be 
filed  that  raises  any  issue  that  could  have  been  raised  in  the  ear- 
lier petition  in  the  absence  of  a  cause  and  prejudice  showing  why 
it  wasn't  raised  earlier.  And  that  is  a  very  tough  standard. 

So  part  of  it  is  to  try  and  have  as  many  of  these  issues  raised, 
if  they  are  going  to  be  raised  in  Federal  court,  one  time,  and  that 
is  it.  So  to  some  extent,  there  have  been  efforts  on  the  part  of  those 
who  formulate  the  rules  within  the  Judiciary  to  curtail  the  number 
of  subsequent  habeas  petitions. 

Mr.  Rogers.  Will  the  gentleman  yield  on  that  point  briefly? 

Mr.  Moran.  Yes. 

Mr.  Rogers.  As  Judge  Arnold  indicated  earlier  and  we  all  know, 
the  problem,  most  importantly,  is  in  the  procedures  that  have  al- 
lowed what  some  believe  to  be  "incessant,"  appeals  which  give  way 
to  the  delays  that  these  families  are  going  through. 

I  remember  last  year  when  Justice  Scalia  and  Justice  Kennedy 
were  testifying  on  the  Supreme  Court  budget,  we  got  into  a  lengthy 
discussion  about  this  very  topic.  And  I  recollect  vividly  the  frustra- 
tion that  the  Justices  were  expressing  to  us  about  the  clogging  up 
of  the  courts  that  this  procedure  has  caused. 

So,  I  hope  you  are  right,  Judge  Walker.  I  hope  that  that  is  the 
procedure,  that  we  will  get  to  the  point  where  you  have  one  reason- 
ably good  shot  to  get  your  objections  heard  by  the  highest  court. 
But  for  gosh  sakes,  just  for  the  sake  of  finality  with,  even  though 
it  may  result  in  the  death  of  the  defendant,  there  has  to  be  an  end 
to  these  cases  somewhere,  sometime. 

I  mean,  justice  works  two  ways.  Not  only  is  the  defendant  enti- 
tled to  justice,  but  so  are  the  victims  in  that  dispute. 

And  so  that  is  the  frustration  I  think  you  are  hearing  from  me. 

Judge  Arnold.  Mr.  Rogers,  of  the  people  who  are  concerned 
about  this,  the  judges  of  the  lower  Federal  courts  are  probably 
least  able  to  do  anything  about  it. 

Mr.  Rogers.  I  understand.  I  understand. 

Mr.  Moran.  Just  a  final  comment  so  that  you  understand  the 
perspective,  and  I  am  sure  that  you  do.  There  is  a  feeling  that  law- 
yers who  have  a  strong  commitment  against  the  death  penalty,  a 
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strong  moral  commitment,  and  I  certainly  respect  that  point  of 
view.  I  don't  necessarily  subscribe  to  it,  but  I  respect  it.  Those  at- 
torneys are  most  likely  to  be  the  people  who  staff  these  centers. 
And  they,  in  fact  solicit  these  cases;  they  initiate  some  of  them. 
They  are  not  necessarily  drawn  in  by  the  defendant.  But  they  en- 
able the  defendant  to  continue  the  delays,  to  further  an  appeal;  and 
in  fact,  most  of  the  work,  there  is  this  kind  of  consultation. 

In  fact,  80  percent  of  them  don't  necessarily  argue  the  case  in 
court,  but  they  provide  additional  resources;  and  it  is  those  re- 
sources that  I  think  get  the  goat  of  the  States'  Attorneys  General. 
And  in  some  cases,  they  have  felt  that  these  additional  appeals 
were  initiated  by  these  Death  Penalty  Resource  Center  people,  and 
that,  in  fact,  they  are  providing  this  kind  of  support  to  get  the  mo- 
tions going. 

I  actually  do  strongly  feel  that  it  is  not  the  appropriate  Federal 
role,  if  that  is  what  is  occurring. 

So  I  would  hope  that  you  would  be  conscious  of  that  concern  and 
try  to  discourage  that  kind  of  initiation. 

I  understand  that  we  have  a  program  that  is  there  as  a  resource, 
but  if  they  are  initiating  that  kind  of  additional  appeal,  I  don't 
think  that  is  what  they  were  intended  to  do,  and  I  don't  think  it 
is  an  appropriate  Federal  role  for  them  to  do. 

Judge  Arnold.  I  am  in  agreement  with  that  statement.  If  some- 
body is  promoting  a  case  that  wouldn't  otherwise  have  been 
brought  or  soliciting  a  case,  that  is  not  what  they  are  supposed  to 
be  doing.  I  agree  with  that. 

Mr.  Moran.  Thank  you,  Judge.  I  have  taken  sufficient  time. 

Thank  you,  Mr.  Chairman. 

Mr.  Mollohan.  Mr.  Skaggs? 

STAFFING 

Mr.  Skaggs.  Thank  you,  Mr.  Chairman. 

Good  afternoon.  I  apologize  for  not  being  here  when  you  pre- 
sented your  statements  earlier,  and  I  hope  I  don't  duplicate  ground 
already  covered. 

Your  budget  request  includes  something  like  $26  million  for  580- 
plus  new  probation  pretrial  services  positions.  As  I  understand  it, 
you  are  currently  staffed  at  about  an  80  percent  level  in  that  par- 
ticular area.  Where  would  we  fall  on  the  Richter  scale  of  disruption 
of  the  criminal  justice  system  were  we  not  to  fund  these  additional 
probation  and  pretrial  support  services  positions? 

Judge  Arnold.  The  main  thing  that  would  suffer  is  supervision 
of  offenders;  that  is  to  say,  people  who  are  charged  with  crime  and 
haven't  been  tried  yet,  or  people  who  have  been  convicted  and  are 
on  probation,  or  people  who  have  been  convicted  and  served  time 
and  are  on  supervised  release.  Those  are  the  three  main  categories. 

We  think  it  is  very  important  for  those  people  to  be  supervised 
and  monitored;  and  the  authorities  within  the  courts  that  do  that 
are  the  probation  officers. 

For  example,  drug  testing  of  offenders  is  very  important  to  keep 
them  on  the  straight  and  narrow  and  prevent  them,  or  at  least  give 
them  a  big  incentive  not  to  fall  back  into  crime.  The  more  they  are 
supervised,  the  more  regularly  they  can  be  seen  and  talked  to  and 
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visited  by  probation  officers,  the  less  likely  they  are  to  commit  ad- 
ditional crimes  and  go  back  to  drug  use. 

So  the  main  shortfall  of  not  authorizing  the  additional  probation 
officers  would  be  a  decrease  in  the  activity  of  supervision,  which  we 
think  would  actually  cause  crime  to  go  up. 

Now,  let  me  explain  that  the  other  big  thing  that  probation  offi- 
cers do  is  write  presentence  reports.  They  do  that  under  strict  stat- 
utory requirements,  under  time  limit  requirements,  and  under  the 
watchful  eye  of  a  Federal  district  judge  who  insists  that  they  be 
done  on  time. 

So  human  nature  being  what  it  is,  if  a  probation  officer  isn't  able 
to  do  everything  he  is  supposed  to  do,  he  will  be  sure  to  do  what 
the  judge  is  telling  him  to  do  right  at  that  minute,  namely,  write 
the  presentence  report.  Therefore,  the  supervisory  function  is  at 
risk  of  being  slighted,  and  we  need  the  extra  positions  for  that. 

Mr.  SKAGGS.  To  what  extent  was  this  particular  request  informed 
by  any  anticipated  additional  caseload  driven  by  crime  legislation 
that  we  have  under  consideration  here;  or  is  this  kind  of  a  "current 
services"  request? 

Judge  Arnold.  It  is  actually  less  than  "current  services,"  because 
if  we  got  all  of  these  positions,  we  would  only  be  up  to  86  percent 
of  what  we  think  we  need  for  "current  services."  The  effect  of  crime 
legislation  passed  this  year,  that  would  become  effective  in  fiscal 
year  1995  has  not  been  taken  into  account  in  formulating  the  re- 
quest. 

Judge  Walker.  We  have  been  under  the  more  intensive  sentenc- 
ing regime,  under  the  guidelines  sentencing  format  for  a  number 
of  years.  Virtually  every  drug  sentence  and  prison  sentence  entails 
a  period  of  supervised  release,  which  averages  out  to  about  three 
years. 

There  was  a  reason  why  Congress,  in  that  sentencing  format, 
added  supervised  release.  Congress  felt  that  this  was  a  very  impor- 
tant ingredient  in  the  sentencing  process.  After  the  person  had 
served  a  substantial  prison  term,  then  that  person  must  be  super- 
vised in  order  to  readjust  into  society  in  ways  that  wouldn't  just 
simply  drive  him  back  to  his  prior  behavior  and,  then,  back  into 
prison,  which  wouldn't  be  good  for  him,  and,  certainly,  wouldn't  be 
good  for  any  victims.  Obviously  it  had  an  impact  ultimately  on  the 
budget. 

Many  of  the  defendants,  and  we  have  the  largest  prison  popu- 
lation now  than  we  have  had  in  a  long  time,  are  going  to  be  re- 
leased at  some  point  and  will  need  supervision.  When  the  resources 
are  diminished  in  this  area  that  has  to  be  the  first  area  that  deals 
with  it.  I  think  it  is  an  important  area  to  think  about,  because  this 
is  the  area  where  you  have  got  people  who  have  inclinations  to- 
wards criminal  behavior. 

You  know  who  they  are.  They  are  in  the  system.  Do  we  want  to 
try  and  make  sure  that  they  are  not  repeat  offenders,  or  do  we  just 
want  to  let  them  go? 

Mr.  Skaggs.  I  don't  know  what  your  database  is,  either  for  a  sta- 
tistical demonstration  or  even  an  anecdotal  one,  but  if  you  are  in 
a  position  to  supplement  for  the  record  the  cause-and-effect  rela- 
tionship that  you  have  alluded  to  and  that  Judge  Arnold  spoke  to 
a  minute  ago,  that  inadequate  support  to  the  system  at  this  point 
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in  the  process  is  likely  to  lead  to  a  classic  case  of  unintended  and 
much  more  expensive  consequences,  I  think  it  would  be  helpful  for 
us  to  flesh  out  that  argument  as  much  as  we  can  in  the  record. 

Judge  Arnold.  We  will  do  that. 

Mr.  Skaggs.  Thank  you. 

[The  information  follows:] 
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SUPERVISION  OF  OFFENDERS  BY  PROBATION  OFFICERS 

Generally,  the  duties  of  probation  and  pretrial  services 
officers  fall  under  two  main  headings:  1)  investigations  for 
court  purposes,  and  2)  supervision  of  offenders. 

If  the  system  were  to  be  staffed  at  100  percent  of 
requirements,  according  to  staffing  formula,  a  total  of  31 
percent  of  all  staff  would  be  devoted  to  investigations  and  69 
percent  to  supervision.   Given  that  the  system  is  actually 
staffed  at  a  level  equal  to  80  percent  of  requirements  in  fiscal 
year  1994,  these  ideal  formula  proportions  cannot  be  achieved. 
The  reality  is  that  investigative  functions,  due  to  their 
critical  importance  to  court  proceedings,  receive  priority. 
Probation  and  pretrial  services  managers  must  devote  whatever 
resources  are  required  to  submit  the  necessary  reports  within 
strictly  enforced  time  limits,  at  the  expense  of  supervision 
functions. 

Inadequate  staffing  of  the  supervision  function  has 
implications  for  public  safety.   Supervision  activities  include 
monitoring  conditions  such  as  payment  of  fines/restitution,  home 
confinement/electronic  monitoring,  community  service,  substance 
abuse  testing  and  treatment,  and  mental  health  treatment. 
Through  such  activities,  officers  are  able  to  detect  and  respond 
to  early  signs  of  trouble,  such  as  drug  use  or  association  with 
known  criminals,  and  become  aware  of  changes  in  lifestyle  which 
could  indicate  a  return  to  criminal  activity.   By  monitoring 
behavior  and  enforcing  court  imposed  conditions,  officers  play  a 
deterrent  role.   Small  problems  are  addressed  before  they  become 
negative  statistics. 

In  the  federal  probation  system,  the  impact  of  supervision 
on  the  behavior  of  offenders  is  reflected  in  violation  rates  for 
new  offense  behavior  and  failures  to  comply  with  terms  of 
release.   In  fiscal  year  1993,  the  overall  violation  rate  for 
persons  under  supervision  in  the  federal  system  was  24.3  percent. 
This  rate  may  be  divided  into  three  types  of  violations, 
1)  technical,  2)  major,  and  3)  minor,  as  determined  by  a  court  or 
the  U.S.  Parole  Commission  finding  that  a  violation  has  occurred. 

A  total  of  17.1  percent  of  all  supervision  cases  result  in 
"technical"  violations.   These  involve  a  failure  on  the  part  of 
offenders  to  abide  by  court  imposed  conditions  of  release.   For 
example,  failure  to  report  as  directed,  maintain  employment, 
disclose  financial  status,  refrain  from  using  drugs,  stay  within 
the  court's  jurisdiction,  or  make  fine  or  restitution  payments, 
may  subject  an  offender  to  violation  proceedings.   These 
violations  would  go  undetected  without  the  monitoring  of 
probation  officers. 
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"Major  "violations  occur  in  5.5  percent  of  the  cases.   These 
involve  removal  of  persons  under  supervision  due  to  an  arrest  or 
conviction  for  an  offense  carrying  a  prison  sentence  exceeding  90 
days,  or  at  least  one  year  probation.   Absconding  from 
supervision  is  also  considered  a  "major"  violation. 

In  another  1.9  percent  of  the  supervision  cases,  the 
offenders  are  removed  due  to  their  conviction  for  a  "minor" 
offense.   In  this  instance,  the  offender  may  be  incarcerated  for 
90  days  or  less,  or  the  person  is  fined  and/or  sentenced  to  a 
term  of  supervision  of  less  than  a  year. 

The  fact  that  removals  for  technical  violations  occur  at 
three  times  the  rate  of  new  criminal  arrests  and  convictions 
strongly  suggests  that  the  detection  activities  help  get 
offenders  off  of  the  streets  before  they  can  commit  new  crimes. 
Even  when  new  crime  has  occurred,  the  officer  is  responsible  for 
getting  the  offender  before  a  court  or  the  U.S.  Parole  Commission 
for  violations  procedures  as  quickly  as  possible. 
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ELECTRONIC  MONITORING 


Mr.  Skaggs.  That  leads  me  to  one  of  the  other,  similar  situations 
in  which  we  are  using  technology  to  avoid  the  use  of  jail  space,  and 
that  is,  electronic  monitoring  and  variations  on  that  theme.  I  am 
just  wondering  if  you  could  give  us  your  thoughts  on  whether  your 
discretion  and  the  availability  of  those  sorts  of  alternatives  to  sen- 
tencing judges  is  sufficient  to  the  task,  or  whether  that  is  an  area, 
again,  where  we  might  deal  with  some  of  our  prison  population 
more  cost-effectively  than  having  to  rely  on  strict  prison  time. 

Judge  ARNOLD.  This  answer  probably  should  come  from  our 
Criminal  Law  Committee,  but  I  think  what  I  say  will  be  consistent 
with  what  the  Chair  of  that  Committee  would  say.  My  impression 
is  that  most  of  the  judges  who  impose  sentences  believe  that  it 
would  be  fruitful  to  have  a  greater  availability  of  those  kinds  of  al- 
ternative punishments,  not  only  because  it  might  be  more  appro- 
priate and  might  fit  the  crime  better,  but  also  because  it  is  more 
economical. 

As  I  mentioned  a  while  ago,  we  meet  regularly  with  the  Attorney 
General  to  try  to  cooperate  with  the  Justice  Department.  We  have 
something  called  a  Budget  Working  Group,  where  we  meet  with 
their  people;  and  I  met  with  them,  including  the  Associate  Attorney 
General,  Mr.  Hubbell.  We  think  we  are  going  to  get  an  agreement 
with  them  as  to  sharing  of  home  confinement  costs  so  that  we  can 
cooperate  with  the  Justice  Department  to  increase  that  program. 
We  think  it  is  a  very  fruitful  initiative. 

Mr.  Skaggs.  Are  sentencing  guidelines  an  impediment  to  doing 
as  much  here  as  your  judgment  would  otherwise  suggest? 

Judge  Arnold.  I  would  have  to  say  the  answer  is  yes.  And  I 
want  to  put  a  caveat  on  that. 

The  guidelines  are  not  the  judge's  business,  in  a  sense.  We  don't 
make  the  guidelines;  the  Sentencing  Commission  makes  them,  and 
they  have  the  authority  of  Congress  to  do  that.  But,  most  judges 
feel  we  would  be  better  off  with  more  latitude. 

FEDERALIZATION  OF  GUN  CRIMES 

Mr.  Skaggs.  Well,  I  certainly  hear  that  when  I  meet  with  the 
Federal  bench  in  Denver,  particularly  with  regard  to  mandatory 
minimums.  But  I  wouldn't  want  to  put  that  piece  of  red  meat  in 
front  of  you  so  soon  after  lunch. 

One  thing  that  is  being  considered,  at  least  among  our  colleagues 
on  the  other  side,  would  be  the  federalization  of  any  criminal  of- 
fense committed  with  a  gun;  and  I  am  not  sure  whether  it  is  even 
that  narrowly  put,  but  a  gun  that  was  transported  in  interstate 
commerce — or  interstate,  period. 

Have  you  all  been  able  to  give  any  thought  to  what  that  would 
do  to  your  caseload  if  all  of  those  offenses  were  federalized? 

Judge  Arnold.  We  have  a  piece  of  paper  here  which  I  brought 
with  me  and  which  I 

Mr.  SKAGGS.  Have  you  covered  this  already  in  other  questions? 

Judge  Arnold.  No,  sir.  No,  we  haven't  covered  it.  We  are  prepar- 
ing a  judicial  impact  statement  on  the  Senate-passed  crime  bill, 
and  I  have  with  me  a  portion  of  the  draft  of  that  impact  statement, 
which  addresses  just  that  question. 
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Now,  there  are  a  lot  of  imponderables  in  this,  but  we  think  that 
there  are  about  225,000  violent  offenses  with  firearms  each  year  for 
which  people  are  arrested.  There  are  a  lot  of  crimes  that  are  com- 
mitted for  which  people  don't  get  arrested.  We  are  leaving  that  out. 
Most  of  the  225,000  could  fall  under  Federal  jurisdiction  because 
of  that  bill. 

I  am  not  saying  that  there  would  be  225,000  more  cases  in  the 
Federal  courts  each  year.  If  there  were,  it  would  cost,  in  our  judg- 
ment, $7  billion,  which  is  more  than  twice  our  entire  budget. 

The  question  of  how  many  of  those  cases  would  actually  come 
into  the  Federal  court  system  depends  on  basically  how  many  As- 
sistant U.S.  Attorneys  are  employed  over  and  above  the  present 
number  to  bring  prosecutions.  And  if  you  take  the  numbers  in  the 
Senate  bill,  there  is  an  authorization  in  that  bill  for  $55  million. 

Mr.  Skaggs.  For  additional  U.S.  Attorneys? 

Judge  Arnold.  Yes,  sir.  We  are  acutely  conscious,  not  as  acutely 
as  this  committee,  but  acutely  conscious  that  authorization  is  not 
money.  But  just  to  take  this  as  a  predicate,  of  the  $55  million  au- 
thorized in  fiscal  year  1995  for  new  Assistant  U.S.  Attorneys,  $20 
million  is  earmarked  for  gangs.  There  is  another  part  of  the  bill 
about  violent  youth  crime. 

The  remaining  $35  million  could  be  devoted  to  the  firearms  of- 
fenses that  you  are  mentioning.  We  think  that  would  hire  about 
150  lawyers.  If  all  of  those  lawyers  were  utilized  to  implement  this 
provision,  there  would  be  about  2,300  additional  cases  in  the  Fed- 
eral courts,  and  that  is  a  5  percent  increase. 

Now,  what  the  Department  of  Justice  plans  to  do,  if  the  bill  be- 
comes law,  we  don't  know.  That  is  not  our  choice  to  make.  But  the 
potential  for  a  substantial  increase  in  our  business  is  certainly 
there. 

Mr.  Skaggs.  And  you  have  plenty  of  business  already? 

Judge  Arnold.  Yes,  sir. 

Judge  Walker.  So  we  would  proportionately  increase  our  busi- 
ness. Yet  as  far  as  the  States  are  concerned,  these  are  areas  that 
they  are  equipped  to  handle  and  where  they  are  handled  presently. 
It  would  not  be,  as  the  numbers  indicate,  a  substantial  decrease  for 
the  states. 

Mr.  Skaggs.  I  assume,  Mr.  Chairman,  we  are  also  dealing  with 
Federal  Judicial  Center  issues,  all  in  one? 

Mr.  MOLLOHAN.  We  are  going  to  go  down  through  them,  sure. 
And  I  think  that  if  you  want  to  get  into  them — the  Judge,  in  his 
opening  remarks,  spoke  to  them — this  would  be  an  appropriate 
time. 

ALTERNATIVES  TO  PRESENT  SENTENCING  SCHEME 

Mr.  Skaggs.  I  think  Judge  Schwarzer  indicates  in  his  testimony 
that  the  Center  is  conducting  an  analysis  of  alternatives  to  the 
present  sentencing  scheme  and  possible  revisions  to  the  guidelines; 
and  I  am  curious,  you  know,  what  the  relationship  is  between — if 
that  is  correctly  described — how  you  work  that  issue  with  the  Sen- 
tencing Commission,  and  what  you  see  as  the  loop  in  getting  what- 
ever the  results  of  this  work  are  into  our  laps,  so  that  we  can  make 
something  of  it? 
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Judge  SCHWARZER.  Among  our  functions  is  the  research  function, 
and  among  our  research  tasks  is  to  work  with  committees  of  the 
Judicial  Conference  of  the  United  States.  Among  those  committees 
is  the  Criminal  Law  Committee,  and  we  are  working  with  the 
Criminal  Law  Committee  to  help  them  develop  proposals  to  go  be- 
fore the  Sentencing  Commission,  and  have  been  doing  that  for 
some  time. 

We  help  them  analyze  the  proposed  provisions  that  come  out  of 
the  Sentencing  Commission  and  make  other  proposals.  So  anything 
that  we  would  do  would  go  through  the  Criminal  Law  Committee 
of  the  Judicial  Conference  as  a  recommendation  to  the  Sentencing 
Commission.  And  then  it  would  be  for  the  Sentencing  Commission 
to  act  on  it. 

That  would  be  the  channel  through  which  our  work  would  be 
translated  into  action. 

Mr.  Skaggs.  Have  we  had  experience  with  that  channel  al- 
ready— I  mean,  that  experience  of  open  communication? 

Judge  Schwarzer.  Well,  it  is  a  rather  formal  communication 
when  it  comes  to  communications  between  the  Criminal  Law  Com- 
mittee and  the  Sentencing  Commission.  The  Sentencing  Commis- 
sion hears  what  the  Criminal  Law  Committee  has  to  say,  as  well 
as  getting  input  from  other  sources;  and  then  they  make  their  own 
decision,  and  they  conduct  their  own  research,  and  have  their  own 
analytical  capability. 

So  the  input  that  we  help  with  is  only  part  of  the  input  that  goes 
to  the  Sentencing  Commission. 

Ultimately,  they  make  up  their  own  minds. 

Mr.  Skaggs.  Just  one  other  question — it  is  a  rare  enough  occa- 
sion that  we  try  to  get  advisory  opinions  out  of  the  Federal  Judici- 
ary that  I  can't  resist. 

Judge  Arnold.  It  is  a  rare  enough  occasion  that  we  get  to  advise 
Members  of  Congress. 

GRAND  JURY  TESTIMONY 

Mr.  Skaggs.  Touche. 

There  is  some  talk  around  the  House  that  it  might  be  a  nec- 
essary, if  last,  resort  to  attempt  to  grant  immunity  to  a  group  of 
grand  jurors  in  order  to  elicit  their  testimony  before  a  committee 
of  Congress.  Given  my  understanding  that  the  sanction  for  a  viola- 
tion of  a  grand  juror's  oath  is  the  contempt  power  of  the  Federal 
judge  that  has  responsibility  for  the  grand  jury,  such  a  congres- 
sional effort  might  well  pose  a  colorable  separation-of-powers  prob- 
lem. 

I  am  probably  catching  you  somewhat  unawares  by  posing  this 
to  you,  but  even  better. 

Judge  Arnold.  That  is  a  really  interesting  question. 

I  have  never  heard  of  the  suggestion  before  that  grand  jurors  be 
compelled  to  testify  about  deliberations  within  the  grand  jury. 

Mr.  Skaggs.  Well,  not  to  bore  you  too  much  with  the  specifics, 
but  it  is  a  grand  jury  that  is  anxious,  in  fact,  to  testify,  but  fears 
violation  of  their  oath. 

Judge  Arnold.  I  see. 

Mr.  Skaggs.  Obviously,  there  is  serious  policy  significance  to  this 
that  goes  beyond  what  I  have  put  to  you  about  the  administration 
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of  the  criminal  justice  system.  I  am  just  interested  in,  from  a  Fed- 
eral District  Judge,  whether  that  would  be  viewed  as  the  legislative 
branch  essentially  intruding  upon  judicial  prerogative. 

Judge  Arnold.  Well,  both  Judge  Walker  and  I  are  merely  former 
District  Judges. 

Mr.  Skaggs.  Oh,  well,  then  you  can  speak  freely  about  this. 

Judge  Arnold.  The  obligation  of  secrecy  comes  from  the  Federal 
Rules  of  Criminal  Procedure,  which  are  within  the  control  of  Con- 
gress, prospectively  at  least.  There  may  be  an  argument  that  the 
grand  jury  process,  even  though  regulated  by  statute,  has  some 
kind  of  constitutional  cast  about  it  that  would  make  it  problematic 
for  Congress  to  intrude  into  it  excessively. 

Now,  that  is  not  much  of  an  answer.  I  don't  know  what  else  to 
say  at  this  point. 

Judge  Walker  was  formerly  in  law  enforcement.  He  was  Assist- 
ant Secretary  of  the  Treasury,  he  was  in  charge  of  the  ATF  and 
the  Secret  Service;  and  he  probably  knows  the  answer  to  the  ques- 
tion. 

Mr.  SKAGGS.  Especially  since  you  gave  him  a  lot  of  time  to  think 
about  it. 

Judge  Walker.  This  question  was  never  asked  then  and  may 
never  be  asked  again.  The  thought  that  first  occurs  to  me  is  that 
there  is  a  very,  very  important  policy  consideration  here.  If  grand 
jurors  are  free  to  divulge  their  views  and  this  becomes  a  pattern, 
it  is  going  to  impair  the  effectiveness  of  the  grand  jury  system, 
which  lies  at  the  heart  of  the  prosecutorial  function.  It  is  a  tremen- 
dous law  enforcement  tool,  the  way  the  Federal  grand  jury  system 
functions  today.  So  that  has  to  be  borne  in  mind  in  any  consider- 
ation. 

As  far  as  the  legal  issues  are  concerned,  your  question  is  a  very 
interesting  one,  and  I  don't  think  I  can  improve  on  what  Judge  Ar- 
nold said.  I  think  it  is  a  difficult  question.  It  just  seems  to  raise 
a  lot  of  policy  issues  that  are  of  grave  concern.  Because  what  would 
that  do  to  subsequent  prosecutions  if  witnesses  felt  that  when  they 
went  on  the  grand  jury,  they  might  be  subject  eventually  to  having 
their  testimony  divulged  by  the  grand  jury? 

I  don't  think  they  would  be  as  free  with  their  information. 

Mr.  Skaggs.  Well,  I  appreciate  your  indulging  the  question  brief- 

ly. 

Thank  you,  Mr.  Chairman. 

JUDICIARY  AUTOMATION  FUND 

Mr.  Mollohan.  Thank  you,  Mr.  Skaggs. 

Why  is  it  necessary  to  request  an  authorization  of  the  judiciary 
automation  fund  in  this  appropriations  language,  and  request  that 
it  be  extended  for  five  years? 

Judge  Arnold.  It  isn't  necessary — if  the  authorizing  committee 
will  report  the  bill  out  and  Congress  will  pass  it  in  time,  then  it 
wouldn't  be  necessary. 

Mr.  Mollohan.  Does  that  mean  you  don't  expect  them  to  do 
that? 

Judge  Arnold.  No,  sir.  It  just  means  we  would  like  to  have  two 
strings  to  our  bow. 

Mr.  Mecham.  Can  I  put  an  addendum  on  that,  Mr.  Chairman? 
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The  language  in  the  bill  was  originally  initiated  by  the  Appro- 
priations Committee,  so  it  would  not  be  completely  inconsistent  to 
have  you  do  it  again.  I  am  also  sure  your  staff,  always  effective, 
would  have  contacted  the  Judiciary  Committee  staff  to  make  sure 
that  you  were  not  running  afoul  of  their  jurisdiction. 

Mr.  MOLLOHAN.  Well,  are  you  communicating  with  the  authoriz- 
ing committee?  Do  you  have  any  indication  that  you  might  have  a 
problem  with  that  this  year? 

Judge  Arnold.  We  certainly  are  communicating  with  them.  I  am 
not  aware  of  any  problem.  It  is  their  position,  as  far  as  I  am  aware, 
that  it  needs  to  be  reauthorized.  But,  there  might  be  some  changes, 
some  minor  changes  in  the  statute  that  are  made. 

What  we  would  like  to  do  is  to  work  with  your  staff  and  with  the 
Judiciary  Committee  staff  just  to  make  sure  that  it  doesn't  fall 
through  the  cracks. 

Mr.  MOLLOHAN.  Well,  we  really  like  to  have  things  authorized 
before  we  fund  them.  If  you  can  do  that,  it  would  be  helpful.  The 
Judicial  Conference  has  developed  guidelines  for  long-range  facility 
planning  and  has  directed  that  each  court  of  appeals  and  district 
court  develop  long-range  facility  plans  using  these  guidelines. 

What  is  the  status  of  those  plans? 

Judge  Arnold.  Well,  we  have  nationwide  plans  developed  that 
are  forecasts  of  space  needs  for  10,  20  and  30  years  out.  I  will  say 
that  as  you  get  beyond  10  years,  the  reliability  of  the  estimate  nec- 
essarily becomes  more  debatable.  But  we  have  those  plans,  and 
they,  in  many  instances,  are  reaching  GSA  and  are  coming  into 
fruition  as  construction  projects. 

SPACE  AND  RENT 

Mr.  MOLLOHAN.  Your  budget  includes  a  significant  increase  in 
space  rental  costs  for  new  and  expanded  facilities.  What  is  the 
driving  need  for  expanded  facilities  when,  if  I  am  correct,  there  is 
virtually  no  caseload  growth? 

Judge  Arnold.  The  need  is  because  we  are  going  to  have  more 
people.  We  are  going  to  have  more  judgeships  filled,  and  we  are 
going  to  have  more  staff  people  if  Congress  permits  us  to  have 
more. 

Mr.  Mollohan.  New  judgeships? 

Judge  Arnold.  Well,  no,  sir.  I  am  talking  about  vacancies  being 
filled,  not  new  judgeships.  There  could  be  new  judgeships,  but 

Mr.  Mollohan.  If  we  are  filling  vacancies,  why  do  we  need  addi- 
tional space? 

Judge  Arnold.  Because  the  judges  that  have  taken  senior  status 
are  still  occupying  space.  They  are  working,  they  have  staff,  and 
when  a  successor  is  appointed,  he  or  she  needs  space  and  staff. 

Judge  Walker.  But  there  is  another  component  to  this.  Maybe 
this  would  get  to  part  of  your  question.  The  space  needs  of  the  Ju- 
diciary have  been  basically  neglected  for  years,  and  it  is  only  now 
in  the  last  few  years  that  we  have  caught  up. 

I  happen  to  come  from  a  courthouse  where  long  ago  we  kicked 
out  the  U.S.  Attorney,  probation  services,  the  marshals  and  various 
others. 

Mr.  Mollohan.  I  have  seen  you  operate.  You  are  describing  it 
pretty  accurately,  in  my  state. 
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Mr.  Mecham.  Never  a  Member  of  Congress  though,  I  am  sure. 

Mr.  Mollohan.  They  made  inquiries.  They  have  asked. 

Judge  Walker.  The  building  that  I  happened  to  work  in  was 
built  in  1933.  Now  they  are  putting  in  a  new  courthouse,  and  that 
courthouse  is  going  to  be  filled  up.  That  is  new  space,  requiring 
new  rent  payments.  So  I  think  that  is  a  large  part  of  it. 

We  are  not  talking  about  something  that  can  just  be  viewed  in 
the  context  of  the  current  staffing  picture,  but  is  historical. 

Mr.  Mollohan.  Is  the  Judicial  Conference  looking  at  that  and 
thinking  about  being  efficient  with  regard  to  space  use  and  facili- 
ties costs? 

Judge  Arnold.  Absolutely.  For  example,  we  have  gone  to  what 
is  called  a  "systems  space,"  with  systems  furniture.  You  can  get  a 
lot  more  people  if  you  could  come  to  my  clerk's  office  in  St.  Louis, 
we  could  show  this  to  you  and  more  furniture  and  more  functions 
in  the  same  number  of  square  feet. 

Mr.  Mecham.  We  have  also  developed  a  set  of  building  guidelines 
through  our  Space  and  Facilities  Committee  that  the  Conference 
has  adopted  precisely  to  do  what  you  have  indicated.  By  and  large 
the  General  Services  Administration  has  accepted  them.  Of  course, 
it  is  well  remembered  that  the  driving  forces  in  control  on  build- 
ings are  GSA,  OMB  and  your  sisters  and  brothers  on  the  Public 
Works  Committees. 

CRIME  BILL 

Mr.  Mollohan.  I  have  a  couple  of  questions  about  the  anticrime 
legislation  we  are  going  to  be  doing  up  here  shortly. 

Have  you  all  looked  at  the  potential  impact  of  this  legislation  on 
the  workload  of  the  Judiciary?  Have  you  made  any  assessments  of 
that,  and  can  you  share  any  conclusions  with  us? 

Judge  Arnold.  Yes,  sir.  We  have  in  draft  form  a  judicial  impact 
statement  that  describes  what  we  think  the  impact  of  that  bill 
would  be. 

Mr.  Mollohan.  The  Senate  bill? 

Judge  Arnold.  Yes,  sir.  And  with  your  permission,  we  will  sup- 
ply that  information  to  you. 

Mr.  Mollohan.  That  would  be  very  kind  of  you.  We  would  ap- 
preciate that. 

[The  information  follows:] 
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Judicial  Impact  Statement 


Violent  Crime  Control  and  Law 
Enforcement  Act  of  1 993 

H.R.  3355  (Senate  Version) 


Prepared  by: 

The  Judicial  Impact  Office 

The  Administrative  Office  of  the  U.S.  Courts 

March  9,  1994 
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Violent  Crime  Control  and  Law  Enforcement  Act 

(H.R.  3355,  Senate  Version) 

Overview 

The  comprehensive  Violent  Crime  Control  and  Law  Enforcement  Act  includes 
51  titles  dealing  with  new  and  existing  crimes  involving,  among  other  things,  drugs 
and  weapons  violations,  juvenile  justice,  gangs,  sexual  violence,  financial  institution 
fraud,  and  computer  crime.   The  Act  establishes  new  Federal  jurisdiction  for 
numerous  crimes  now  prosecuted  in  State  court.   This  creates  the  potential  for 
hundreds  of  thousands  of  new  criminal  cases  to  be  prosecuted  in  Federal  court  each 
year  costing  billions  of  dollars.   However,  given  the  relatively  small  size  of  the  Federal 
criminal  justice  system  and  the  additional  prosecutorial  resources  the  bill  proposes 
for  the  Department  of  Justice  (DOJ),  only  a  small  portion  of  the  potential  number  of 
cases  is  expected  to  reach  Federal  court.   This  is  discussed  below  and  in  the 
attached  analyses  of  several  of  the  Act's  provisions.   These  analyses  also  estimate 
the  impact  on  the  Judiciary  of  all  potential  cases  reaching  Federal  court  in  order  to 
illustrate  the  broad  Federal  jurisdiction  this  bill  would  create. 

Most  criminal  activity  is  addressed  at  the  State  and  local  level.   In  1990,  the 
United  States  spent  $74  billion  on  criminal  justice  systems,  of  which  only  $10  billion 
(14%)  was  spent  at  the  Federal  level.    Fewer  than  50,000  criminal  cases  are  currently 
filed  in  Federal  court  each  year.   Federal  prisons  currently  house  fewer  than  100,000 
inmates.   Clearly,  the  Federal  system  would  be  unable  to  absorb  the  hundreds  of 
thousands  of  extra  cases  the  Act  would  bring  under  its  jurisdiction  without  tens  of 
billions  of  additional  dollars  every  year. 

The  Act  does  not  provide  for  resources  of  this  magnitude,  however.   The  Act's 
primary  funding  mechanism  would  be  a  new  Violent  Crime  Reduction  Trust  Fund, 
which  would  be  financed  with  projected  savings  from  cuts  in  Federal  personnel 
levels.   The  fund  would  be  used  exclusively  for  purposes  authorized  in  the  Act,  which 
include  sizeable  State  grant  programs  in  addition  to  direct  Federal  spending.   In  total, 
only  about  $22  billion  is  authorized  to  be  deposited  into  the  fund  over  several  years, 
to  include  $720  million  in  fiscal  year  1994,  $2.4  billion  in  fiscal  year  1995,  $4.3  billion 
in  fiscal  year  1996,  $6.3  billion  in  fiscal  year  1997,  and  $8.6  billion  in  fiscal  year  1998. 
For  the  Judiciary,  the  Act  authorizes  about  $300  million,  which  may  be  appropriated 
from  the  fund,  to  include  $20  million  for  fiscal  year  1994  and  $70  million  annually  for 
fiscal  years  1995  through  1998. 

The  principal  determinants  of  the  number  of  additional  Federal  cases  that 
could  result  from  the  Act  are  the  level  of  prosecutorial  resources  available  to  DOJ  and 
its  prosecutorial  policies.   The  Act  authorizes  about  $254  million  for  DOJ  specifically 
for  more  assistant  U.S.  attorneys.   This  includes  $34  million  in  fiscal  year  1994  and 
$55  million  annually  for  fiscal  years  1995  through  1998.    If  appropriated,  these 
resources  would  fund  about  260  attorneys.   An  additional  260  attorneys  could  bring 
about  3.200  to  3.900  additional  criminal  cases  each  year  to  Federal  court,  an 
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increase  of  about  7%  to  8%  over  the  total  number  of  criminal  cases  commenced  in 
fiscal  year  1993. 

It  is  possible,  however,  that  DOJ  could  seek  to  bring  more  than  the  estimated 
3,200  to  3,900  cases  to  Federal  court  by  sharing  background  work  with  State  and 
local  prosecutors,  thereby  reducing  the  per  case  time  required  by  Federal 
prosecutors.    Moreover,  this  type  of  policy  change  could  be  implemented  even 
without  additional  funding,  increasing  the  number  of  cases  brought  to  Federal  court 
with  current  resource  levels.    DOJ  policies  are  also  subject  to  change  under  different 
Attorneys  General  and  Presidents;  the  new  laws  could  be  very  costly  under  one 
Administration,  but  have  very  little  effect  on  the  Judiciary  under  another.    Thus,  not 
knowing  if  additional  funding  is  forthcoming  or  how  prosecutorial  policies  may 
change  make  it  difficult  to  estimate  how  the  Act  actually  would  affect  the  Judiciary. 

Several  provisions  of  the  Act  require  no  additional  DOJ  prosecutorial 
resources,  nor  any  change  in  prosecutorial  policy  for  implementation.   Among  the 
more  costly  that  would  affect  the  Judiciary: 

Title  XIII,  Section  1303  (mandatory  drug  testing)  requires  all  Federal  offenders 
released  on  probation,  parole,  or  supervised  release  to  submit  to  one  drug  test 
within  15  days  of  release  and  at  least  two  more  periodically  as  determined  by 
the  court.    The  court  may  modify  or  remove  the  requirement  if  the  risk  of  drug 
use  is  low.    The  annual  recurring  cost  to  the  Judiciary  is  estimated  at  about  $4 
million.   The  Act  subjects  the  implementation  of  this  section  to  the  availability 
of  appropriations,  and  authorizes  for  the  Judiciary  such  sums  as  may  be 
necessary  for  implementation. 

-         Title  XXIV,  Section  2403  (supervised  release  after  imprisonment)  would  change 
existing  Federal  supervised  release  provisions.    Under  this  section,  if  an 
individual's  supervised  release  status  is  revoked  and  the  individual  is  required 
to  serve  all  or  part  of  the  release  period  in  prison,  the  individual  may  be 
ordered  to  serve  another  supervised  release  period  upon  release  from  prison. 
Currently,  court  jurisdiction  over  a  case  ends  if  supervised  release  is  revoked. 
The  annual  recurring  cost  to  the  Judiciary  is  estimated  at  about  $7  million 
during  the  early  years  after  enactment,  in  which  many  prisoners  released  for 
supervision  would  have  been  sentenced  prior  to  the  effective  date  of  this 
provision  and  not  subject  to  its  terms.    However,  the  annual  cost  would 
gradually  increase,  possibly  doubling  within  several  years,  after  an  increasing 
number  of  offenders  sentenced  after  the  effective  date  of  this  provision  have 
entered  the  system,  and  as  the  supervised  releasee  population  increases. 

Title  XXXIV,  Section  3402  (violence  against  women)  would  create  a  new 
Federal  civil  cause  of  action  and  permit  civil  rights  remedies  for  gender-based 
crimes  of  sexual  violence.    An  analysis  of  this  provision  as  originally  introduced 
estimated  that  as  many  as  13,000  or  more  additional  civil  rights  cases  could 
be  brought  to  Federal  court  each  year,  with  an  estimated  annual  cost  to  the 
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Judiciary  of  about  $58  million  (per  the  May  12,  1993  Judicial  Impact  Statement 
on  the  Violence  Against  Women  Act  of  1993,  S.11).    Such  a  caseload  increase 
would  raise  the  current  number  of  civil  rights  filings  in  Federal  court  by  about 
50%.    However,  the  version  of  the  provision  contained  in  this  Act  includes 
amendments  concerning  concurrent  jurisdiction,  limitations  on  removal  and 
supplemental  or  pendant  jurisdiction,  and  specific  language  requiring  proof  of 
discriminatory  motivation  as  an  element  of  the  cause  of  action,  which  would 
reduce  below  the  original  estimate  the  number  of  cases  expected  to  reach 
Federal  court.    It  is  not  possible  to  develop  a  revised  caseload  estimate  that 
would  reflect  these  amendments,  because  it  is  unclear  how  many  cases  would 
be  filed  in  Federal  as  opposed  to  State  court.    For  illustrative  purposes,  the 
annual  cost  to  the  Judiciary  of  1,000  extra  cases  each  year  would  be  about  $4 
million. 


The  attached  pages  discuss  additional  provisions  that  are  of  particular  interest 
to  the  Judiciary.   These  include: 

Title  XXIV,  Sections  2405  and  2406  (the  D'Amato  amendment) 

Title  VI,  Sections  611,  651,  662,  and  663  (gangs,  juveniles,  drugs) 

Title  XXIV,  Section  2404  (flexibility  in  applying  mandatory  minimum  sentences) 

Title  XXIV,  Section  2408  and  Title  LI,  Section  51 1 1  (mandatory  life 
imprisonment  for  three-time  losers) 

-         Title  XIII,  Section  1303  (mandatory  drug  testing) 

Title  IX,  Section  902  (mandatory  restitution) 


The  cost  estimates  included  in  this  impact  statement  reflect  the  full  resource 
cost  to  the  Judiciary  of  the  added  workload.   Thus,  the  cost  estimates  include  the 
value  of  existing  judicial  officers  and  staff  that  would  contribute  to  handling  the  added 
caseload,  plus  the  costs  associated  with  new  judicial  officers  and  staff  that  would 
have  to  be  appointed  or  hired. 
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The  D'Amato  Amendment  (Title  XXIV,  Sections  2405  and  2406) 

Section  2405  would  provide  for  the  Federal  prosecution  of  any  crimes  of 
violence  or  drug  trafficking  crimes  that  involve  firearms  that  have  moved  in  interstate 
or  foreign  commerce  and  would  mandate  minimum  sentences.    This  could  place  over 
200,000  additional  cases  under  Federal  jurisdiction  each  year,  based  on  the  following 
information  and  assumptions  (data  is  from  the  Bureau  of  Justice  Statistics'  1992 
Sourcebook  of  Criminal  Justice  Statistics,  unless  otherwise  noted): 

In  199.1,  1,682,487  violent  offenses  (murder,  forcible  rape,  robbery,  and 
aggravated  assault)  were  known  to  police.    Of  these,  44.7%  (about  750,000) 
cleared  arrest,  meaning  that  at  least  one  person  was  turned  over  to  the  court 
for  prosecution; 

About  30%  of  all  violent  crime  involve  firearms.    Accordingly,  about  225,000  of 
750,000  violent  offenses  can  be  assumed  to  involve  firearms; 

Almost  all  firearms  pass  through  interstate  commerce,  according  to  the  Bureau 
of  Alcohol,  Tobacco,  and  Firearms.    Thus,  most  of  the  225,000  offenses  could 
fall  under  Federal  jurisdiction; 

-         Assuming  each  offense  represents  one  case,  this  provision  could  bring  roughly 
200,000  new  cases  under  Federal  jurisdiction  each  year. 

If  200,000  cases  were  prosecuted  in  Federal  court,  the  Judiciary's  cost  would 
be  nearly  $7  billion.   Only  a  small  portion  of  these  cases,  however,  would  actually  be 
prosecuted  in  Federal  court.   The  number  would  depend  on  funding  levels 
appropriated  to  DOJ  to  hire  additional  attorneys,  and  how,  if  at  all,  DOJ  would 
change  its  current  prosecutorial  policies  to  implement  provisions  of  the  Act,  even 
without  additional  funding. 

Of  the  $55  million  authorized  in  fiscal  year  1995  for  new  assistant  U.S. 
attorneys,  a  maximum  of  $35  million  could  be  devoted  to  implementing  this  provision. 
The  remaining  $20  million  is  earmarked  specifically  for  the  prosecution  of  violent 
youth  gangs,  as  discussed  on  the  following  page.    The  $35  million  would  fund  about 
1 50  attorneys.    If  all  150  attorneys  were  utilized  to  implement  this  provision,  about 
1 ,800  to  2,300  additional  criminal  cases  could  be  brought  to  Federal  court  each  year, 
an  increase  of  about  4%  to  5%  over  the  total  number  of  criminal  cases  commenced 
in  fiscal  year  1993.  or  possibly  even  hundreds  more  if  State  and  local  prosecutors 
contribute  to  the  work  and  reduce  the  per  case  time  required  by  Federal  prosecutors. 
Without  knowing  if  funding  is  forthcoming,  how  any  additional  resources  would  be 
allocated,  or  how  policies  may  change,  it  is  not  possible  to  estimate  how  this 
provision  actually  would  affect  the  Judiciary. 

Section  2406  would  establish  Federal  jurisdiction  for  all  murders  involving 
firearms  if  the  homicide  occurred  during  the  course  of  an  offense  against  the  United 
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States,  or  if  the  firearm  involved  moved  at  any  time  in  interstate  or  foreign  commerce. 
The  offense  would  be  punishable  by  death. 

The  Federal  Bureau  of  Investigation's  October  1993  Uniform  Crime  Report  cites 
about  15,400  homicides  at  the  State  and  local  level  in  1992  involving  firearms. 
Because  most  firearms  have  moved  at  some  time  in  interstate  or  foreign  commerce, 
most  of  these  cases  could  be  prosecuted  in  Federal  court. 

Again,  it  is  not  possible  to  estimate  how  many  of  these  cases  DOJ  actually 
would  pursue  in  Federal  court,  and  the  subsequent  costs  to  the  Judiciary,  for  the 
same  reasons  discussed  above.   However,  there  are  currently  only  about  8  Federal 
death  penalty  cases  in  the  system  (plus  about  10  pending)  with  an  estimated  average 
cost  of  about  $316,000  each.    If  one  percent  (154)  of  the  estimated  potential  15,400 
cases  were  brought  in  Federal  court  each  year  and  the  death  penalty  were  sought, 
the  annual  cost  to  the  Judiciary  would  be  close  to  $50  million.   If  all  15,400  homicides 
were  prosecuted  in  Federal  court  and  the  death  penalty  were  sought,  the  estimated 
cost  would  be  nearly  $5  billion. 

Sections  2405  and  2406  state  that  the  intent  is  to  supplement,  not  supplant, 
the  efforts  of  State  and  local  prosecutors.   This  language,  however,  is  declaratory  in 
nature  and  not  a  limit  on  the  number  of  cases  Federal  prosecutors  could  bring  in 
Federal  court. 


Gangs,  Juveniles,  Drugs,  and  Prosecutors 
(Title  VI,  Sections  611,  651,  662,  and  663) 

This  title  proposes  new  Federal  jurisdiction  for  crimes  involving  juveniles  that 
traditionally  would  be  handled  at  the  State  or  local  level.    It  involves  prosecuting 
juveniles  as  adults,  as  well  as  under  Federal  juvenile  delinquency  statutes. 

Relatively  few  juvenile  cases  currently  reach  Federal  court,  with  less  than  100 
in  1992,  mostly  in  North  and  South  Dakota.   An  increased  number  of  Federal  juvenile 
cases  would  pose  great  difficulties  for  the  Federal  criminal  justice  system  because 
these  cases  are  very  time-consuming,  no  Federal  juvenile  correctional  facilities  exist, 
and  very  few  Federal  probation  officers  have  training  or  experience  in  handling 
difficult  juvenile  offenders. 

It  is  not  possible  to  determine  how  many  cases  would  actually  be  filed  in 
Federal  court  under  this  title.   It  would  depend  on  funding  levels  appropriated  to  DOJ 
to  hire  additional  attorneys  and  how,  if  at  all,  DOJ  would  change  its  current 
prosecutorial  policies. 

The  following  discusses  several  provisions  that  are  of  particular  interest  to  the 
Judiciary. 
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Section  611  would  create  new  Federal  offenses  for  various  types  of 
participation  in  criminal  street  gangs.    A  criminal  street  gang  is  defined  as  a  group  of 
five  or  more  people  who  act,  or  agree  to  act,  in  concert  for  over  30  days  with  the 
purpose  of  committing  two  or  more  predicate  gang  crimes.    A  predicate  gang  crime 
is  defined  as  an  act  or  threat  punishable  by  more  than  one  year  of  imprisonment 
under  Federal  or  State  law  that  involves:    murder;  attempted  murder;  voluntary 
manslaughter;  kidnapping;  robbery;  extortion;  arson;  obstruction  of  justice;  tampering 
with  or  retaliating  against  a  witness,  victim,  or  informant;  or  possessing  or  dealing  in 
a  controlled  substance.   The  definition  also  includes  the  use  of  a  communications 
facility  to  cause  or  facilitate  a  predicate  gang  crime  or  to  gain  or  maintain 
membership  in  a  gang,  and  certain  specified  Federal  firearms  and  obstruction  of 
justice  offenses. 

This  section  would  make  it  unlawful  to  commit  a  predicate  gang  crime  or  to 
merely  participate,  conspire,  or  attempt  to  participate,  in  a  criminal  street  gang. 
Participation  includes  acting  in  concert  with  the  gang  with  the  intent  of  committing  a 
predicate  gang  crime,  or  acting  in  concert  with  the  intent  that  another  gang  member 
would  commit  a  predicate  gang  crime.   All  persons  charged  in  a  conspiracy  would  be 
jointly  prosecuted,  unless  the  interests  of  justice  require  severance. 

The  number  of  cases  that  would  fall  under  Federal  jurisdiction  as  a  result  of 
this  section  cannot  be  estimated;  however,  the  National  Assessment  of  Law 
Enforcement  Anti-Gang  Information  Resources  Draft  1992  Final  Report  cites  about 
4,900  street  gangs  with  about  250,000  members  in  1991.  which  provides  some 
insight  into  the  level  of  gang  activity.    If  50,000  cases,  each  with  3  to  5  defendants, 
were  brought  in  Federal  court,  the  cost  to  the  Judiciary  would  be  over  $2  billion. 

The  number  of  cases  actually  brought  to  Federal  court,  however,  would  be 
subject  to  DOJ  funding  levels  for  attorneys  and  prosecutorial  policies.   Section  621 
specifically  authorizes  $20  million  for  more  attorneys  to  prosecute  violent  youth 
gangs.    If  appropriated,  this  would  fund  about  90  attorneys.   An  additional  90 
attorneys  could  bring  about  1,100  to  1,300  additional  criminal  cases  each  year  to 
Federal  court,  an  increase  of  about  2%  to  3%  over  the  total  number  of  criminal  cases 
commenced  in  fiscal  year  1993,  or  possibly  even  hundreds  more  if  State  and  local 
prosecutors  contribute  to  the  work. 

Section  662  would  create  a  new  Federal  offense  for  the  possession  of  a 
handgun  or  ammunition  by  a  juvenile,  with  a  penalty  of  up  to  one  year  in  prison. 

To  prosecute  a  juvenile  case  in  Federal  court,  the  Attorney  General  is  required 
to  certify  that  the  state  does  not  have  jurisdiction  or  refuses  to  assume  jurisdiction 
over  the  juvenile;  the  state  does  not  have  appropriate  facilities  to  deal  with  the 
juvenile;  or,  for  Federal  violent  felonies  and  certain  drug  offenses,  that  substantial 
Federal  interest  exists.   There  are  currently  1 5  states  that  penalize  possession  of  a 
handgun  by  a  minor.   In  those  states,  the  Attorney  General  would  probably  rarely  find 
cause  to  certify  bringing  juvenile  gun  possession  cases  to  Federal  court.   In  the 
remaining  35  states,  however,  all  juvenile  gun  possession  cases  could  potentially  be 
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prosecuted  in  Federal  court  since  the  Attorney  General  could  conceivably  certify  all 
such  cases  for  lack  of  State  jurisdiction. 

Data  on  the  number  of  guns  in  the  hands  of  juveniles  is  not  available,  but 
Senator  Kohl's  opening  statement  at  a  June  9,  1993  hearing  on  Children  and  Gun 
Violence  notes  that  about  100,000  students  carry  a  gun  to  school  every  day.    This 
suggests  that  a  significant  number  of  cases  could  fall  under  Federal  jurisdiction.    If 
50,000  juvenile  handgun  cases  were  prosecuted  in  Federal  court  each  year,  the 
Judiciary's  additional  annual  cost  would  be  nearly  $1  billion.   Again,  DOJ  funding 
levels  and  prosecutorial  policies  would  determine  actual  case  levels  brought  to 
Federal  court. 

Section  662  and  663  would  also  create  a  new  Federal  offense  for  transferring  a 
handgun  to  a  juvenile  in  certain  instances. 

Section  651  would  require  prosecuting  juveniles  as  young  as  13  years  of  age 
as  adults  for  the  following  offenses  involving  firearms:    murder,  attempted  murder, 
assault,  sexual  abuse,  and  robbery  within  the  special  maritime  and  territorial 
jurisdiction  of  the  U.S.   Accordingly,  the  provision  would  likely  be  most  heavily  used 
in  districts  with  Indian  reservations,  national  parks,  and  military  reservations.   The 
provision  stipulates  that  convicted  juveniles  may  not  be  incarcerated  in  adult  facilities 
and  may  petition  for  resentencing  at  age  sixteen.    It  is  not  possible  to  predict  the 
impact  this  provision  would  have  on  the  Judiciary  because  these  cases  may  already 
be  brought  in  Federal  court,  but  the  sentencing  rehearing  could  double  the 
sentencing  time  for  those  cases  that  are  brought. 


Flexibility  in  Applying  Mandatory  Minimum  Sentences 
(Title  XXIV,  Section  2404) 

Section  2404  would  permit  Federal  judges  to  impose  sentences  below 
mandatory  minimum  levels  under  specific  conditions.   Generally,  this  provision  would 
apply  to  certain  first-time,  non-violent  drug  offenders  who  did  not  play  an  aggravated 
role  in  the  offense,  carry  a  weapon,  or  own,  finance,  or  sell  the  drugs  involved  in  the 
offense.   Because  this  provision  is  so  restrictive,  only  a  relatively  small  number  of 
cases  would  be  affected;  the  Federal  Judicial  Center  estimates  only  65-75  per  year. 
The  primary  beneficiaries  would  be  couriers  and  other  participants  in  the  drug 
enterprise  without  a  proprietary  interest.    It  is  also  possible,  however,  that  some  court 
time  would  be  unproductively  spent  hearing  unsuccessful  motions  raised  under  a  too- 
narrow  provision.    Nevertheless,  this  provision  should  not  have  a  significant  cost 
impact  on  the  Judiciary. 
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Mandatory  Life  Imprisonment  for  Three-time  Losers 
(Title  XXIV,  Section  2408  and  Title  LI,  Section  5111) 

Sections  2408  and  5111  would  mandate  life  imprisonment  for  a  Federal 
defendant  convicted  of  a  drug  felony  or  violent  offense  for  the  third  time.    Section 
5111  is  a  narrower  provision  that  overlaps  section  2408  and  specifically  states  that 
the  two  prior  convictions  can  be  either  State  or  Federal  predicate  offenses.   The 
broader  section  2408  does  not  specify,  but  is  read  to  also  include  both  State  and 
Federal  offenses. 

For  Federal  cases  in  which  this  provision  may  be  applicable,  the  lengths  of 
sentencing  hearings  could  increase.   This  is  because  a  mandatory  life  term  will  be 
resisted  and  additional  litigation  could  be  required  to  determine  whether  or  not  the 
prior  convictions  would,  in  fact,  permit  the  application  of  this  provision.    The  predicate 
offenses  that  could  trigger  the  life  sentence  are  felonies  that  are  punishable  by  a 
maximum  term  of  imprisonment  of  ten  years  (Section  51 1 1  includes  violent  felonies 
punishable  by  a  sentence  of  five  years  or  more)  and  that  have  as  an  element  the  use, 
attempted  use,  or  threatened  use  of  physical  force  against  the  person  or  property  of 
another,  or  any  other  felony  that  by  its  nature  involves  a  substantial  risk  that  physical 
force  may  be  used  in  the  course  of  committing  the  offense.    Similar  language  in  18 
U.S.C.  §  16  has  been  interpreted  as  establishing  a  categorical,  as  opposed  to  case- 
by-case,  approach  to  the  determination  of  violence.    Section  5111  includes  not  only  a 
specific  reference  to  section  1 6,  but  also  another  definition  that  could  be  interpreted 
to  require  the  court  to  consider  the  underlying  facts  of  a  predicate  offense. 

The  Federal  Bureau  of  Prisons  estimates  that  about  700  Federal  defendants 
could  be  subject  to  this  provision  each  year,  assuming  no  change  in  current 
prosecution  rates.   If  700  sentencing  hearings  increased  by  about  half  a  day,  the 
added  cost  to  the  Judiciary  would  be  about  $1  million. 

This  provision  could  also  encourage  U.S.  Attorneys  to  bring  additional  cases  to 
Federal  court.   Defendants  whose  third  crime  falls  under  both  State  and  Federal 
jurisdiction  could  be  prosecuted  in  Federal  rather  than  State  court  to  take  advantage 
of  the  harsher  sentencing.   Without  knowing  how  DOJ  would  change  its  prosecutorial 
emphasis  in  response  to  the  Act,  however,  it  is  not  possible  to  estimate  how  many 
extra  cases  could  result. 


Mandatory  Drug  Testing  (Title  XIII,  Section  1303) 

Section  1303  requires  all  Federal  offenders  released  on  probation,  parole,  or 
supervised  release  to  submit  to  one  drug  test  within  1 5  days  of  release  and  at  least 
two  more  periodically  as  determined  by  the  court.  The  court  may  modify  or  remove 
the  requirement  if  the  risk  of  drug  use  is  low.  Probation  or  supervised  release  would 
be  mandatorily  revoked  and  a  prison  term  would  be  ordered  if  an  individual  refuses 
to  be  tested  or  possesses  drugs  or  firearms  (pursuant  to  Title  IV,  Sections  405  and 
406). 
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The  Judiciary  currently  spends  about  $30  million  on  anti-substance  abuse 
programs,  which  includes  testing  and  treatment  for  alcohol  as  well  as  drugs,  for 
offenders  on  post-conviction  release.    The  additional  annual  recurring  cost  to  the 
Judiciary  of  a  mandatory  drug  testing  program  is  estimated  at  about  $4  million.    The 
estimate  is  based  on  the  following  information  and  assumptions: 

In  FY  1994,  the  Judiciary  expects  to  receive  for  supervision  about  42,000 
offenders. 

Of  these,  about  25%  (10,500)  would  be  tested  for  drug  use  under  current 
procedures.  The  remaining  31 ,500  would  be  subject  to  testing  if  this  new 
provision  were  enacted. 

-  The  court  would  be  expected  to  waive  the  mandatory  requirement  for  25%  of 
these  cases.    Thus,  of  the  additional  31 ,500  offenders,  only  23,625  would 
actually  be  tested. 

-  Five  percent  of  the  23,625  additional  offenders  would  be  expected  to  test 
positive.    Their -supervised  release  status  would  be  revoked,  requiring 
resources  for  revocation  hearings.   The  Judiciary  would  provide  treatment 
services  for  about  half  of  these  offenders  prior  to  their  return  to  prison. 

The  March  1991  Final  Report  on  the  Demonstration  Program  of  Mandatory 
Drug  Testing  of  Criminal  Defendants  suggests  that  current  procedures  are  accurate 
for  identifying  those  post-conviction  releasees  in  need  of  drug  testing,  and  that 
mandatory  or  presumptive  testing  requirements  are  unnecessary. 

Further,  the  mandatory  revocation  provision  would  pose  additional  costs  to  the 
criminal  justice  system  through  the  extra  prison  time  that  would  be  ordered.   Given 
that  drug  abuse  results  from  psychological  and/or  physical  addiction,  it  is  unrealistic 
to  expect  that  a  drug  addict  would  be  able  to  abstain  from  drug  use  during 
supervision.   To  punish  every  reversion  to  addiction  as  a  violation  requiring  a  prison 
term  may,  therefore,  impose  unnecessary  costs  on  the  system. 

The  Act  subjects  the  implementation  of  this  provision  to  the  availability  of 
appropriations,  and  authorizes  the  appropriation  of  such  sums  as  necessary. 


Mandatory  Restitution  (Title  IX,  Section  902) 

Section  902  would  require  mandatory  restitution  for  victims  of  Federal  crime  in 
the  full  amount  of  the  victim's  loss  without  consideration  of  the  defendant's  ability  to 
pay.   Ability  to  pay  would  be  a  factor  only  in  the  establishment  of  a  payment 
schedule.    The  annual  recurring  cost  to  the  Judiciary  of  this  provision  is  estimated  at 
about  $3  million.   This  estimate  is  based  on  the  following  information  and 
assumptions: 
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About  50,400  defendants  were  convicted  of  a  crime  in  1993; 

Of  these,  about  6,500  were  ordered  to  make  restitution  under  existing  law; 

Of  the  43,900  defendants  that  did  not  pay  restitution,  roughly  9,500  may  have 
been  so  ordered  under  the  requirements  of  this  new  provision,  based  on  the 
nature  of  the  crimes  committed. 

The  courts  currently  order  restitution  based  partly  on  defendants'  ability  to  pay. 
Still,  the  total  level  imposed  is  never  fully  collected.    In  1993,  the  level  of  outstanding 
criminal  debt  (e.g.,  fines,  assessments,  restitution)  reached  $3.6  billion.    Mandatory 
restitution  with  no  consideration  of  defendants'  ability  to  pay  would  increase  the  level 
of  unpaid  debt  and  would  consume  time  and  money  on  cases  with  little  or  no  chance 
of  compliance. 


Administrative  Office  of  the  U.S.  Courts 

Judicial  Impact  Office 

March  1994 
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THURGOOD  MARSHALL  FEDERAL  JUDICIARY  BUILDING 

Mr.  Mollohan.  Talking  about  space  a  bit,  would  you  talk  a  little 
bit  about  the  details  of  the  cost  of  the  new  Columbus  Circle  head- 
quarters. What  is  the  method  of  paying  for  that,  what  is  the  ar- 
rangement, how  is  it  going,  and  when  do  we  expect  to  have  it  paid 
for? 

Judge  Arnold.  It  is  paid  for  by  bonds.  It  was  constructed  by  a 
private  contractor. 

Mr.  Mollohan.  Who  constructed  it? 

Judge  Arnold.  I  don't  know,  sir. 

Mr.  Mecham.  Boston  Properties  is  the  developer. 

Mr.  Mollohan.  Who  holds  the  bond? 

Mr.  Mecham.  It  is  bondholders  all  over  America.  There  was  a 
bond  issue,  actually. 

Mr.  Mollohan.  And  it  is  being  paid  off  on  what  basis? 

Judge  Arnold.  I  have  a  table  which  I  will  supply  for  the  record 
that  gives  a  chart  showing  the  yearly  payments.  It  is  a  30-year 
payout  on  the  bonds.  It  is  a  level  payment  for  30  years. 

[The  information  follows:] 
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Mr.  Mollohan.  Is  that  an  unusual  arrangement? 

Judge  Arnold.  Yes,  sir,  I  think  it  is  unusual.  I  also  think  it  is 
a  very  good  arrangement. 

Mr.  Mollohan.  How  did  it  come  about? 

Judge  Arnold.  It  came  about  because  Congress  was  convinced  of 
the  need  for  it,  and  what  we  have  is  a  building  that  was  con- 
structed under  budget  and  in  advance  of  the  deadline.  It  is  a  very 
good  building. 

Mr.  Mollohan.  Yes.  Very  attractive. 

Judge  Arnold.  Yes,  sir. 

Mr.  Mecham.  The  attractiveness  part,  I  might  say,  we  are  not 
complaining  about,  but  it  was  dictated  by  the  Public  Works  Com- 
mittee. Senator  Moynihan  as  Chairman  said  he  wanted  it  to  fit  in 
with  Union  Station  and  the  Old  Post  Office. 

Mr.  Mollohan.  As  it  should. 

Mr.  Mecham.  We  would  have  been  happy  with  a  little  box,  but 
we  are  delighted  with  the  way  it  is  now. 

Mr.  Mollohan.  No,  you  wouldn't  have  been  happy  with  a  little 
box.  I  have  never  been  in  a  courthouse  that  looked  like  a  little  box. 

STAFFING 

Let  me  ask  you  a  couple  of  questions,  Judge  Arnold,  about  staff- 
ing again. 

We  talked  a  little  bit  about  that  before.  The  whole  Federal  Gov- 
ernment is  looking  at  downsizing.  How  can  you  do  things  more  effi- 
ciently and  prevent  reductions  in  force? 

And  when  you  talk  about  transferring  employees  from  one  office 
to  another  office,  it  is  tremendous  if  you  can  justify  doing  that  be- 
cause of  a  decrease  in  workload  in  one  office  and  then  an  increase 
in  workload  in  another  office.  If  you  can  really  justify  that,  I  think 
that  is  fine. 

Judge  Arnold.  Well,  at  one  point  we  did  have  a  freeze  in  effect. 
This  was  for  the  last  two  years  so  there  was  no  additional  hiring, 
and  we  lost  people  through  attrition. 

The  other  point  is  that,  yes,  we  will  probably  actually  lay  people 
off  by  the  end  of  this  fiscal  year  in  order  to  meet  the  staffing 
equalization  ratios.  We  recognize  that  we  are  living  in  a  new  world, 
governmentally. 

Judge  Walker.  Our  budget  does  call  for  a  reduction  of  247  posi- 
tions in  Bankruptcy,  based  upon  reestimations  of  our  workload, 
which  is  a  rather  substantial  decrease. 

Mr.  Mecham.  If  you  approve  this  funding,  you  will  only  be  ap- 
proving 86  percent  of  the  staffing  needs  of  the  court,  so  I  guess  you 
could  argue  that,  in  effect,  there  is  an  implied  cut  of  14  percent 
right  there. 

Mr.  Mollohan.  As  defined  how? 

Mr.  Mecham.  As  defined  under  the  work-study  formulas  for  each 
of  the  entities. 

FEDERAL  JUDICIAL  CENTER 

Mr.  Mollohan.  Let's  turn  for  just  a  moment  to  the  Federal  Judi- 
cial Center,  if  we  might.  You  state  in  your  justifications  that  you 
will  orient  250  new  judges  and  about  700  new  probation  and  pre- 
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trial  services  officers  in  fiscal  year  1995.  You  indicate  that  this  is 
roughly  twice  the  number  the  Center  usually  orients  in  one  year. 

How  will  the  Center  handle  this  increase  within  the  requested 
resources? 

Judge  Arnold.  Let  me  ask  Judge  Schwarzer  to  answer  that 
question. 

Judge  Schwarzer.  The  additional  funds  that  we  are  asking  for 
will  enable  us  to  perform  those  services.  We  think  that  the  addi- 
tional work  will  require  one  additional  person,  but  with  the  econo- 
mies that  we  have  instituted,  and  efficiencies  and  the  elimination 
of  some  other  programs  that  we  might  otherwise  conduct,  we  think 
that  we  will  be  able  to  do  it  if  we  get  what  we  have  asked  for. 

Mr.  Mollohan.  Last  year  you  requested,  in  the  supplemental, 
$100,000,  and  you  didn't  get  that.  Am  I  correct  in  that? 

Judge  Schwarzer.  I  think  the  supplemental  was  related  to 
bankruptcy  judges,  and  we  didn't  get  that  money  because  the  bank- 
ruptcy judges  were  not  in  place  at  that  time.  It  was  contingent  on 
the  addition  of  new  bankruptcy  judges. 

Mr.  Mollohan.  Okay.  Thank  you  all  very  much. 

Judged  by  the  consumption  of  water,  I  think  you  all  have  worked 
harder  than  we  have. 

Judge  Arnold.  You  are  very  kind,  sir. 

Mr.  Mollohan.  We  hope  we  haven't  worked  you  too  hard,  and 
we  hope  we  gave  you  plenty  of  water. 

Thank  you  very  much  for  your  appearance  here  today.  We  will 
have  some  questions  that  we  are  going  to  submit  for  the  record  in 
various  areas,  and  we  would  appreciate  your  responding  to  them. 

Thank  you  for  your  fine  presentation. 

Judge  Arnold.  Thank  you. 

Mr.  Mecham.  Thank  you,  Mr.  Chairman. 

[Clerk's  NOTE:  Subsequent  to  the  hearing,  the  following  informa- 
tion was  provided:] 
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The  Hon.  Harold  Rogers 

Member  of  Congress 

2468  RHOB 

Washington,  D.C.   20515-1705 

Dear  Mr.  Rogers: 

On  reading  over  the'  transcript  of  my  testimony  on  March  2 
before  your  Subcommittee,  I  came  across  a  couple  of  matters  that 
need  to  be  corrected.  Because  they  go  to  the  substance  of  my 
testimony,  rather  than  just  punctuation  or  form,  I  thought  I  should 
make  the  corrections  by  letter,  instead  of  changing  the  transcript. 

First,  at  one  point  during  my  testimony  you  raised  the  issue 
of  the  percentage  increase  that  the  Judiciary  had  received  in  the 
year  1994  over  the  year  1993.  I  believe  I  responded  to  you  that 
the  increase  was  4.5%.  This  was  incorrect.  According  to  our 
figures,  the  increase  of  FY  1994  over  FY  1993  was  8.13%. 

Secondly,  in  the  course  of  discussing  the  Death  Penalty 
Resource  Centers  with  you  and  Congressman  Moran,  the  question  arose 
how  the  Resource  Centers  become  involved  in  cases.  I  responded 
that  they  do  so  by  court  appointment.  This  was  not  a  complete 
answer.  In  fact,  they  can  become  involved  in  cases  by  court 
appointment,  but  they  also  can  become  involved  if  a  lawyer  or  a 
client  has  requested  that  they  do  so. 

One  of  the  duties  of  the  Centers  is  to  be  aware  of  the 
proqress  of  capital  cases  through  the  state  appellate  process. 
Once  a  capital  defendant's  case  has  been  affirmed  on  direct  appeal 
by  the  highest  court  of  the  state,  and  any  petition  for  certiorari 
to  the  United  States  Supreme  Court  has  been  disposed  of,  the 
Resource  Center  is  expected  to  recruit  qualified  counsel  willing  to 
represent  the  capital  defendant  in  state  and  federal  post- 
conviction proceedings.  Resource  center  assistance  is  offered 
routinely  as  an  inducement  to  attract  lawyers  to  these  cases  and 
most  lawyers  who  agree  to  provide  representation  do  so  with  the 
understanding  that  a  resource  center  will  be  actively  involved  in 
providing  advice  and  other  forms  of  assistance.  This  should  be 
done,  however,  only  in  cases  where  the  client  wishes  to  proceed, 
and,  to  my  knowledge,  this  limitation  is  uniformly  adhered  to. 

If  the  Center  does  recruit  counsel,  that  counsel  must  be 
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appointed  by  the  court  in  which  a  habeas  proceeding  is  brought 
before  he  can  be  compensated. 

I  hope  that  this  letter  will  clarify  and  amend  the  answers 
that  I  gave  off  the  cuff,  so  to  speak,  at  the  time  of  the  hearing. 
I  am  anxious  that  our  answers  be  full,  accurate,  and  informative. 
If  any  further  clarification  is  needed,  or  if  any  other  guestions 
arise,  I  would  be  pleased  to  address  them. 

I  am  sending  copies  of  this  letter  to  Chairman  Smith  and  to 
Mr.  Mollohan,  who  presided  over  our  hearing,  as  well  as  to  Mr. 
Moran,  who,  along  with  you,  expressed  an  interest  in  the  activities 
of  the  Death  Penalty  Resource  Centers. 

We  are  very  grateful  for  your  knowledgeable  and  thorough 
consideration  of  our  budget  reguest. 

Respectfully  yours, 


Richard  S.  Arnold 


RSA/bk 


The  Hon.  Neal  Smith 

Chairman,  Subcommittee  on  Commerce,  Justice, 
State,  the  Judiciary,  and  Related  Agencies 
2373  RHOB 
Washington,  D.C.   20515-1504 

The  Hon.  Alan  B.  Mollohan 

Member  of  Congress 

2242  RHOB 

Washington,  D.C.   20515 

The  Hon.  James  P.  Moran 

Member  of  Congress 

430  CHOB 

Washington,  D.C.   20515-4608 

Members  of  the  Budget  Committee 

Mr.  Mecham,  Mr.  Ames,  Mr.  White,  Ms.  Potok,  Mr.  Bobek, 
Mr.  Cummings,  and  Ms.  Jacobs 
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[The  following  questions  were  submitted  to  be  answered  for  the 
record:] 

Questions  Submitted  by  Chairman  Neal  Smith 

BANKRUPTCY  COURTS 

QUESTION:  The  bankruptcy  caseload  declined  in  FY  1993  and  is  projected  to  drop  again 
in  FY  1994.  Has  this  decline  resulted  in  a  corresponding  decrease  in  the  backlog  of 
bankruptcy  cases  in  the  system? 

ANSWER:  Yes,  the  pending  caseload  in  the  bankruptcy  courts  was  reduced  by  more  than 
65,000  cases  during  FY  1993  -  from  1,224,524  to  1,158,925.  It  is  anticipated  that  the 
pending  bankruptcy  caseload  will  continue  to  decline  in  FY  1994. 

QUESTION:  What  is  the  existing  backlog  of  bankruptcy  cases,  and  have  you  made  any 
changes  in  bankruptcy  case  management  in  an  effort  to  address  the  backlog? 

ANSWER:   As  of  September  30,  1993,  there  were  1,158,925  pending  bankruptcy  cases. 

Vast  improvements  have  been  made  in  bankruptcy  case  processing  speed  in  recent  years, 
despite  the  large  increase  in  caseload.  Filings  have  increased  by  158.9%  in  the  last  nine 
years,  while  the  pending  caseload  has  increased  by  only  95.8%. 

The  pending-to-filing  ratio  has  decreased  by  25  percent  during  this  period,  from  its  1984 
level  of  1.71  to  the  current  level  of  1.29.  Although  caseload  backlogs  continue  to  exist  in 
some  districts,  without  the  improvements  in  case  processing  that  have  been  made  during  this 
period  of  rapidly  expanding  caseload,  the  overall  pending  caseload  would  be  more  than 
300,000  cases  higher  than  it  is  today. 

A  number  of  significant  projects  have  been  undertaken  to  address  case  management  issues 
in  the  bankruptcy  courts.   These  include: 

•  The  Case  Management  Subcommittee  of  the  Judicial  Conference  Committee  on  the 
Administration  of  the  Bankruptcy  System  is  preparing  a  case  management  manual 
for  bankruptcy  judges  to  expedite  the  processing  of  bankruptcy  cases  and  proceedings 
in  the  most  effective  and  efficient  manner.  This  manual  will  be  distributed  to  all 
bankruptcy  judges  in  1994. 

•  The  Case  Management  Subcommittee,  with  the  assistance  of  Administrative  Office 
staff,  conducts  docket  management  assistance  reviews  of  individual  courts  upon 
request. 

The  Administrative  Office  prepares  a  statistical  package  that  provides  an  objective 
assessment  of  the  movement  of  cases  and  adversary  proceedings  from  filing  to  disposition. 
These  materials,  which  are  sent  to  each  bankruptcy  court  annually,  may  alert  a  judge  or 
clerk  to  types  of  cases  that  may  not  be  being  processed  at  the  desired  speed.  As  a  result, 
a  court  may  review,  and  modify  when  appropriate,  its  administrative  and  judicial  case 
processing  techniques. 
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COURTS  OF  APPEALS 

QUESTION:  In  1993,  a  record  number  of  cases  was  filed  in  the  courts  of  appeals.  Do  you 
expect  that  trend  to  continue  in  1994  and  1995? 

ANSWER:  Appellate  filings  for  fiscal  years  1993-1995  were  projected  to  be  49,100,  51,000, 
and  52,800,  respectively.  Data  for  the  twelve  month  period  ending  December  31,  1993, 
show  that  appellate  filings  totaled  49,966,  which  suggests  that  appeals  filings  will  remain  at 
record  or  near  record  levels. 

DEPUTY  CLERKS 

QUESTION:  You  are  requesting  an  increase  in  deputy  clerk's  offices  for  appeals  courts  and 
district  courts  totalling  559  positions  and  showing  a  decrease  of  247  positions  in  bankruptcy 
courts.  What  would  the  impact  be  on  the  courts  as  a  whole  if  the  reduction  of  positions  for 
bankruptcy  courts  was  taken  and  no  increase  in  funding  was  provided  for  the  appeals  and 
district  court  clerks? 

ANSWER:  The  Judiciary  has  recognized  the  decrease  in  bankruptcy  filings  and  has  been 
very  conservative  in  its  projected  workload  for  1995.  Should  the  Congress  take  the  full 
reduction  of  247  positions  in  bankruptcy  courts  and  NOT  provide  the  additional  559 
positions  for  appeals  and  district  courts,  the  Judiciary  would  not  be  able  to  accommodate 
the  differences  that  inevitably  occur  between  national  workload  projections  and  actual 
workload  data. 

If  bankruptcy  filings  exceed  860,000,  the  potential  impact  might  be  that  positions  from 
appellate  and  district  courts  might  be  diverted  to  the  most  needy  bankruptcy  courts, 
resulting  in  all  clerks  offices  being  understaffed. 

Requests  for  new  deputy  clerk  positions  are,  for  the  most  part,  the  result  of  applying 
projected  workload  to  work  measurement  formulas.  (There  are  some  positions  in  clerks' 
offices  that  are  not  derived  from  work  measurement  formulas,  such  as  court  reporters  and 
interpreters,  CJRA,  and  automation).  Congressional  budgets  are  based  upon  national 
projections  made  approximately  2  years  in  advance. 

In  contrast,  positions  are  allocated  to  the  courts  based  upon  the  most  recent  actual  data 
available  on  a  court  by  court  basis. 

Subsequent  to  the  submission  of  the  Congressional  budget  request,  workload  trends  may 
change,  which  may  necessitate  adjusting  the  distribution  of  positions  that  was  presented  in 
the  Congressional  budget  request. 

In  the  past,  the  Judiciary  has  had  the  flexibility  to  accommodate  an  increase  in  actual 
workload  over  the  projected  workload  in  one  type  of  court  unit  by  re-directing  positions 
from  another  unit  whose  actual  workload  is  less  than  what  was  projected.   If  the  Congress 
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were  to  take  the  full  reduction  in  bankruptcy  courts  and  not  allow  any  increases  in  appellate 
and  district  courts,  then  the  Judiciary  would  not  have  this  flexibility  in  fiscal  year  1995. 

QUESTION:  Civil  and  criminal  filings  combined  are  projected  to  decrease  slightly  in  fiscal 
years  1993  through  1995.  Yet,  the  Judiciary  is  requesting  493  new  deputy  clerk  positions 
for  the  district  courts.  If  caseload  is  not  increasing,  how  do  you  explain  the  need  for 
additional  positions? 

ANSWER:  The  1992  work  measurement  formula  for  district  courts  is  being  implemented 
over  a  period  of  five  years.  For  fiscal  year  1995  the  Judiciary  is  requesting  funding  and 
positions  associated  with  the  second  year  of  a  five  year  implementation  schedule. 

One  of  the  most  significant  innovations  of  the  1992  formula  is  the  case-weighing  provision, 
which  reflects  the  relative  level  of  effort  on  the  part  of  the  clerks'  offices  for  specific  types 
of  cases. 

Although  civil  and  criminal  filings  in  the  aggregate  are  forecast  to  decline  slightly  from  fiscal 
year  1994  to  1995,  the  number  of  pro  se  prisoner  petitions  and  the  number  of  felony 
defendants  are  projected  to  increase. 

Pro  se  cases  are  the  most  heavily  weighted  on  the  civil  docket,  and  thus  receive  the  most 
work  credit.  Similarly,  felony  defendants  are  the  most  heavily  weighted  on  the  criminal 
docket  and  receive  the  most  work  credit. 

The  majority  of  new  positions  under  the  1992  formula  result  from:  1)  staffing  credit  for 
functions  that  are  performed  by  the  district  courts  which  were  not  credited  in  the  previous 
formula  (1982)  and  2)  the  development  of  a  more  detailed  formula  that  measures  discrete 
work  activities  more  accurately  than  the  1982  formula. 

QUESTION:  What  would  be  the  impact  of  not  receiving  these  493  new  positions,  or 
receiving  only  a  fraction  of  the  new  positions? 

ANSWER:  The  district  court  clerks'  offices  are  allocated  a  specific  number  of  deputy  clerk 
positions,  based  upon:  1)  their  full  staffing  level  according  to  the  work  measurement 
formula,  and  2)  the  availability  of  funds.  Most  district  courts  are  operating  below  their  full 
staffing  level  due  to  insufficient  funds. 

Each  clerk  of  court  is  responsible  for  managing  his  unit  and  makes  independent  decisions 
on  how  best  to  deliver  essential  services  to  the  bench,  bar  and  public.  Below  is  a  list  of 
services  that  could  be  jeopardized  should  district  courts  remain  under-staffed: 


• 


• 


Public  access  hours  could  be  curtailed,  limiting  access  by  the  public  and  bar  to  the 
Judiciary. 

Services  to  judges,  such  as  courtroom  deputy  support,  could  be  curtailed,  limiting 
available  trial  time  and  increasing  backlogs  in  pending  cases. 
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Pro  se  litigants  could  receive  inadequate  assistance,  restricting  their  access  to  due 
process. 

Administrative  services,  such  as  processing  payments  to  vendors  and  members  of  the 
bar  could  be  diminished. 

The  standard  of  docketing  any  pleading  filed  by  the  close  of  the  following  business 
day  might  not  be  upheld,  resulting  in  official  court  records  being  out  of  date. 

Data  quality  control  of  court  records  would  deteriorate. 

Training  and  support  of  the  Judiciary's  automated  systems  could  be  inadequate  to 
utilize  existing  hardware  and  software  effectively. 

Constitutional  safeguards  of  due  process  in  the  judicial  forum  could  be  compromised 
as  resources,  particularly  those  for  court  reporters,  interpreters,  and  electronic  court 
recording  services,  might  be  insufficient  to  meet  demands. 

QUESTION:  The  Judiciary  is  also  requesting  66  deputy  clerk  positions  for  the  appellate 
courts  as  well  as  additional  positions  for  the  staff  attorney  and  preargument  conference 
attorney  offices.  If  expansion  of  the  staff  attorney  and  preargument  conference  attorney 
programs  promises  speedier  resolution  to  matters  on  appeal,  why  are  these  additional 
deputy  clerk  positions  required? 

ANSWER:  Requests  for  deputy  clerk  of  court  positions  are,  for  the  most  part,  the  result 
of  applying  national  projections  for  appeals  filings  to  the  work  measurement  formula. 
(There  are  some  positions  in  appellate  clerks'  offices  that  are  not  formula-driven,  such  as 
the  automation  support  positions.) 

The  number  of  staff  attorneys  and  the  number  of  preargument  conference  attorneys  do  not 
affect  the  number  of  filings,  since  staff  attorneys  and  preargument  conference  attorneys  do 
not  become  involved  in  the  process  until  after  the  filings  occur.  Therefore,  more  attorneys 
will  neither  result  in  fewer  filings,  nor  relieve  the  clerks'  offices  from  processing  the 
paperwork  associated  with  those  filings. 

Staff  attorneys  work  generally  on  pro  se  cases,  cases  that  will  not  have  oral  argument,  and 
procedural  and  substantive  motions.  By  doing  the  research,  analyzing  the  issues,  drafting 
recommendations  for  disposition,  and  drafting  orders  or  opinions,  staff  attorneys  help  judges 
dispose  of  cases  in  a  more  efficient  manner,  but  they  do  not  obviate  the  involvement  of 
judges  or  clerks'  office  staff. 

In  contrast  to  staff  attorneys,  preargument  conference  attorneys  promote  the  voluntary 
settlement  or  withdrawal  of  appeals  without  court  action,  which  would  reduce  the  workload 
in  the  clerks'  offices  associated  with  the  later  stages  of  appeals. 
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PROBATION/PRETRIAL  SERVICES 

QUESTION:  What  has  been  the  impact  of  operating  at  the  existing  staffing  levels  in 
probation  and  pretrial  services  offices?  How  much  below  the  workload  formula 
requirements  are  you  in  this  area? 

ANSWER:  The  fiscal  year  1994  financial  plan  funds  year  end  staffing  at  a  level  equal  to  80 
percent  of  workload  requirements,  according  to  workload  formula.  The  position  shortage 
has  had  a  significant  negative  impact  on  the  quality  of  supervision  provided  to  offenders 
released  by  the  courts  and  the  Bureau  of  Prisons. 

Given  the  importance  of  investigations  to  court  proceedings,  probation  and  pretrial  services 
managers  must  devote  whatever  resources  are  available  to  the  investigations  function  to 
avoid  a  backup  in  court  and  meet  the  requirements  under  Rule  32  (c)  (1),  Title  18  U.S.C. 
§3552,  and  Title  18  U.S.C.  §3154.  Thus,  offices  must  still  staff  investigative  functions  at  100 
percent,  even  though  actual  staffing  levels  are  only  at  80  percent,  which  comes  at  the 
expense  of  supervision  activities. 

The  result  of  inadequate  staffing  is  a  lack  of  attention  to  offenders  in  the  community  under 
such  conditions  as  home  confinement/electronic  monitoring,  community  service,  drug  and 
alcohol  treatment,  and  mental  health  treatment.  It  is  more  difficult  for  officers  to  follow 
up  on  unpaid  fines  and  restitution,  a  factor  of  significant  concern  to  the  public  since 
restitution  compensates  those  who  have  been  victimized  and  fine  money  funds  state  victim 
assistance  programs.  At  current  levels,  the  system  is  not  able  to  respond  to  early  signs  of 
trouble  so  that  serious  problems  can  be  headed  off,  including  the  commission  of  new  crimes. 

QUESTION:  When  was  the  workload  formula  for  probation  and  pretrial  services 
developed,  and  what  are  the  principal  factors  used  to  determine  workload  in  this  area? 

ANSWER:  The  workload  formulas  for  probation  and  pretrial  services  were  developed  after 
a  comprehensive  study  in  1990-91.  The  formulas  were  approved  by  the  Judicial  Conference 
in  September  1991. 

The  principal  factors  used  to  determine  staffing  needs  are  the  number  of  investigations 
conducted  for  bail-setting  and  sentencing  purposes  and  the  number  of  persons  released  by 
the  courts  and  the  Bureau  of  Prisons  under  supervision. 

Other  significant  staff ing  factors  include  special  conditions  of  release  imposed  by  the  courts 
or  the  Parole  Commission  such  as  community  service,  treatment  for  drug  and  alcohol 
addictions,  and  treatment  for  mental  illness. 

QUESTION:  Does  the  increasing  number  of  imprisonment  and  mandatory  minimum 
sentences  being  imposed  reduce  the  need  for  probation  officers?   If  not,  please  explain. 

ANSWER:  The  Comprehensive  Crime  Control  Act  of  1984  abolished  parole  and  instituted 
terms  of  supervised  release  following  completion  of  prison  sentences.    Therefore,  while 
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offenders  sentenced  to  mandatory  minimum  terms  remain  incarcerated  longer,  they  are  still 
subject  to  supervision  by  probation  officers  following  their  release. 

The  number  of  persons  received  for  supervision  dropped  by  about  one  percent  in  1993  from 
1992  levels,  reflecting  the  temporary  effect  of  longer  prison  terms.  It  is  projected  that  the 
number  of  persons  received  for  supervision  will  resume  a  steady  increase  again  in  1994  and 
1995. 

QUESTION:  The  number  of  investigations  and  cases  handled  by  probation  and  pretrial 
services  officers  is  expected  to  rise  gradually.  Why  doesn't  the  request  for  positions  in  this 
area  correspond  to  the  workload  projection? 

ANSWER:  Workload  has  risen  steadily  for  a  number  of  years,  but  the  allocation  of 
positions  has  not  kept  up.  For  example,  in  fiscal  year  1993,  the  system  received  no  new 
positions  at  all.  In  fiscal  year  1994,  the  probation  and  pretrial  services  system  is  funded  at 
only  80  percent  of  staffing  requirements,  according  to  workload  formula. 

The  584  positions  requested  for  fiscal  year  1995  would  permit  probation  and  pretrial 
services  to  operate  at  86  percent  of  staffing  requirements,  according  to  formula.  This  is  well 
below  the  over  1,700  new  positions  that  would  be  needed  to  reach  100  percent  of 
requirements. 

The  Judicial  Conference  determined  not  to  request  full  staffing  in  the  interest  of  fiscal 
restraint. 

QUESTION:  You  are  requesting  funds  for  the  purchase  and  operation  of  cellular 
telephones  for  probation  officers.  Why  can't  less  expensive  methods  of  communication  be 
used?   How  do  cellular  phones  increase  the  safety  of  the  officers? 

ANSWER:  The  request  for  cellular  telephones  is  made  for  reasons  of  officer  safety.  It  is 
the  responsibility  of  probation  and  pretrial  services  officers  to  monitor  the  conduct  of 
persons  under  their  supervision,  which  includes  visiting  offenders  in  their  homes.  Officers 
are  required  to  enter  dangerous  neighborhoods  and  buildings  where  they  are  exposed  to 
unpredictable  risk.  When  equipped  with  a  cellular  phone,  an  officer  who  perceives  a 
threatening  situation  is  able  to  call  for  back-up  support,  or  a  police  escort. 

Recently,  a  U.S.  probation  officer  leaving  a  housing  project  in  the  Northern  District  of 
California  was  surrounded  by  a  crowd  which  smashed  his  car  window  and  began  attacking 
him.  Fortunately,  the  officer  was  able  to  dial  911  on  his  cellular  phone  and  police  arrived 
in  time.  While  this  is  a  dramatic  example,  more  typically  a  cellular  telephone  would  be  used 
by  an  officer  in  the  field  to  call  a  supervisor  and  request  advice  or  back-up  to  avoid  such 
confrontational  situations  in  the  first  place. 

Cellular  phones  provide  a  practical,  effective,  and  portable  means  of  communication.  The 
equipment  can  be  shared  by  several  officers,  and  assigned  on  an  as-needed  basis  to  staff 
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leaving  the  office  for  work  in  the  community.  Other  methods,  such  as  two-way  radio,  are 
more  cumbersome,  expensive,  and  require  other  facilities  not  available. 

The  increase  of  Federal  anti-drug  and  anti-violence  legislation  means  that  officers  must  deal 
with  increasingly  dangerous  offenders.  As  Congress  contemplates  more  legislation  to 
address  violent  offenses,  the  risk  to  officers  will  only  get  worse. 

The  use  of  cellular  telephones  was  approved  on  a  pilot  basis  in  four  probation  offices  and 
three  pretrial  services  offices  in  1991.  In  addition  to  demonstrating  increased  officer  safety, 
the  pilot  revealed  increased  efficiency  as  well.  For  example,  an  officer  already  in  the  field 
can  be  called  to  visit  the  scene  of  an  electronic  monitoring  breach  in  a  home  confinement 
case.  Officers  already  in  the  field  can  be  called  to  verify  addresses  or  other  information 
needed  quickly  by  the  court  for  bail-setting  purposes.  The  pilot  experience  indicates  a  need 
for  1  telephone  for  every  3  officers.  The  FY  95  request  falls  far  short  of  that  ratio  but  will 
provide  equipment  to  those  officers  who  need  it  most. 

QUESTION:  Given  the  shortage  of  jail  space  for  pretrial  detainees,  what  has  been  the 
increase  in  the  use  of  alternative  pretrial  detention  programs,  such  as  home  confinement 
with  electronic  monitoring  and/or  halfway  houses?  What  has  been  the  savings  (if  any) 
achieved  through  the  use  of  such  programs? 

ANSWER:  In  1990,  the  Judicial  Conference  adopted  a  resolution  concerning  the  "crisis"  in 
pretrial  detention  and  encouraged  the  development  of  alternatives  to  incarceration  to 
reduce  the  pretrial  detention  population  and  allow  jail  space  for  those  whom  the  court  has 
no  choice  but  to  detain.  In  addition  to  supervision,  pretrial  services  offers  such  alternatives 
as  electronic  monitoring,  halfway  houses,  substance  abuse  testing  and  treatment,  and  mental 
health  treatment. 

The  national  average  daily  cost  for  home  confinement  with  electronic  monitoring  and 
halfway  house  placements  during  this  same  time  period  was  $19  and  $43,  respectively.  This 
represents  a  substantial  savings  when  compared  with  the  average  daily  incarceration  rate  of 

$55. 

Total  expenditure  for  contractual  alternatives  to  detention  for  fiscal  year  1993  was 
$7,683,000.  In  fiscal  year  1994,  a  total  of  $8,421,000  is  available.  For  fiscal  year  1995,  only 
an  inflationary  increase  is  requested. 

Overall,  in  fiscal  year  1993,  there  were  29,196  defendants  released  pending  trial  and  5,561 
violations  of  release  conditions.  In  about  half  (2,682)  of  the  violation  cases,  the  pretrial 
services  officer  reported  use  of  drugs  by  the  defendant.  Most  of  the  rest  were  for  violating 
reporting  conditions.  In  575  cases  (2  percent)  the  defendant  was  rearrested  and  charged 
with  a  felony;  in  another  383  (1  percent),  the  defendant  was  rearrested  and  charged  with 
a  misdemeanor. 

QUESTION:  What  has  been  the  incidence  of  new  offenses  committed  by  detainees 
included  in  such  jail  alternatives? 
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ANSWER:  In  fiscal  year  1993,  a  total  of  1,215  defendants  were  released  under  electronic 
monitoring  and  54  (4.4  percent)  violated  that  condition. 

AUTOMATION  FUND 

QUESTION:  What  would  be  the  impact  on  the  courts  if  the  Automation  Fund  is  not 
reauthorized  by  the  end  of  this  fiscal  year? 

ANSWER:  If  an  extension  to  the  Judiciary  Automation  Fund  is  not  approved,  there  will  be 
an  immediate  adverse  impact  on  the  courts  and  the  administration  of  justice. 

The  Fund  provides  the  judiciary  with  a  stable  funding  vehicle  to  support  more  efficient 
multi-year  management  of  information  resources,  including  long-term  projects  to  develop 
and  implement  standard  national  products  and  services  for  use  by  in-court  users  and  the 
public.  The  automation  program  is  guided  by  long-range  strategic  plans  and  IRM  standards 
which  encourage  savings  through  complex,  multi-year  contracts  in  diverse  functional  areas 
to  accomplish  the  program's  goals  of  providing  quality  solutions  to  the  prioritized  needs  of 
user  management  at  the  lowest  cost. 

The  Fund  facilitates  long-range  planning  and  contracting.  The  courts  depend  on  the 
availability  of  long-term  contractual  agreements  to  meet  their  automation  needs,  and  this 
is  facilitated  by  the  Fund.  For  example,  the  Fund  provides:  (1)  the  ability  to  carry  over 
funds  to  take  advantage  of  lower  contract  prices  in  succeeding  fiscal  years  (as  was  done  in 
FY  1992  when  prices  on  the  office  automation  contract  dropped  substantially);  (2)  the 
ability  to  redeposit  or  carry  over  funds  in  case  of  unanticipated  delays  in  the  award  of 
contracts  or  post  award  protests  (used  with  the  award  of  the  data  communications  network 
contract  in  FY  1991);  (3)  the  ability  to  award  multi-year  contracts  in  advance  of 
appropriations  (the  data  communications  network  contract  is  a  multi-year  contract);  and  (4) 
the  ability  to  renew  multi-year  contracts  in  advance  of  appropriations,  if  funds  are  available 
(examples  include  computer-assisted  legal  research  and  maintenance  contracts).  These  key 
aspects  of  the  Fund  are  essential,  as  they  enable  the  courts  to  meet  their  automation  needs 
by  making  long-term  programmatic  decisions  in  accordance  with  a  long  range  plan  spanning 
more  than  one  fiscal  year. 

Furthermore,  all  fees  collected  by  the  judiciary  for  electronic  public  access  are  deposited 
to  the  Fund  and  expended  to  offset  the  cost  of  providing  these  services  to  the  public  (Pub.L. 
101-515).  This  reduces  the  need  for  appropriated  funds  for  this  purpose.  Without  the 
Fund,  the  judiciary  probably  will  lose  access  to  these  fees,  and  these  fees  probably  will  go 
into  the  General  Treasury  Fund  where  they  will  be  lost  to  the  judiciary. 

QUESTION:  The  Judiciary  is  requesting  $9,950,600  above  inflationary  increases  to  replace 
obsolete  office  automation  equipment  in  the  courts.  What  equipment  do  you  plan  to 
replace,  what  will  that  equipment  be  replaced  with,  and  what  additional  benefits  will  result 
from  such  replacements? 
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ANSWER:  Of  the  28,000  personal  computers  (PCs)  that  are  installed  in  the  courts, 
approximately  4,000  are  now  five  or  more  years  old.  By  fiscal  year  1995,  this  number  will 
increase  to  approximately  10,000.  Only  950  of  these  PCs  will  be  replaced  in  FY  1994.  The 
$9,950,600  requested  in  FY  1995  will  provide  for  the  replacement  of  approximately  5,600 
PCs,  all  of  which  are  five  or  more  years  old. 

This  older  equipment,  mostly  PC/286s,  will  be  replaced  primarily  with  PC/486  technology. 
Replacement  of  this  equipment  is  vital  to  the  courts  in  order  to  achieve  the  minimally 
acceptable  level  of  automation  necessary  to  produce  systems  capable  of  handling  required 
intra-circuit  communications,  enhanced  case  management,  and  that  will  assist  judges,  clerks' 
office  staff,  and  probation  and  pretrial  services  offices  to  cope  with  increased  case  loads  in 
the  courts.  For  instance,  these  older  systems  are  not  capable  of  running  Windows-based  or 
other  advanced  software  applications,  and  the  limited  amount  of  resident  memory  on  these 
systems  limits  their  utility  for  use  on  the  Data  Communications  Network  (DCN). 
Additionally,  without  a  cyclical  replacement  program,  the  maintenance  costs  for  obsolete 
office  automation  equipmtnt  that  cannot  be  replaced  will  increase  considerably.  Moreover, 
court  personnel  will  lose  the  use  of  these  tools  to  accomplish  their  day-to-day  operations. 

No  net  increase  in  the  number  of  PCs  acquired  by  the  courts  is  expected  to  result  from  the 
cyclical  replacement  program. 

QUESTION:  What  projects  were  undertaken  with  the  automation  funds  provided  in  fiscal 
year  1993?    What  projects  were  deferred  and  carried  over  into  1994?    Why? 

ANSWER: 

A.  Undertaken  in  FY  1993  with  funds  provided: 

1.  Maintaining  current  services  in  the  courts  (i.e.,  operations  and  maintenance). 

2.  Progress  toward  program  completion  of  the  following: 

•  expansion  of  the  Probation  and  Pretrial  Services  Automated  Case 
Tracking  System  (PACTS),  now  operational  in  21  districts 

•  A  jury  modernization  system 

B.  Two  requirements  were  deferred: 

1.  Cyclical  replacement  of  obsolete  personal  computers  that  no  longer  meet  the 
minimum  needs  of  court  users 

2.  Expansion  of  the  data  communications  network  to  5  circuit  headquarters 
locations 

C.  The  following  requirements  were  carried  over  into  FY  1994  because  the  obligating 
documents  were  not  completed  properly  before  the  end  of  the  fiscal  year.  These 
requirements  remain  valid,  thus  the  funds  were  carried  over  to  be  spent  in 
accordance  with  their  original  intent: 


549 


1.  expansion  of  the  data  communications  network  to  6  circuit  headquarters 
locations 

2.  ADP    support    of   financial,    personnel,    space    and    facilities,    and    case 
management  systems 

D.        No  new  projects  were  undertaken  in  FY  1993. 

QUESTION:  For  fiscal  year  1995,  you  are  requesting  a  number  of  automation  positions 
that  are  justified  outside  the  formula  used  to  establish  staffing  levels  for  deputy  clerks  of 
district,  bankruptcy,  and  probation/pretrial  offices.  Why  are  these  additional  positions 
needed,  and  what  are  their  functions  and  responsibilities? 

What  is  the  total  number  of  automation  positions  being  requested  for  fiscal  year  1995,  by 
location? 

What  is  the  increment  for  each  location  over  fiscal  year  1994? 

ANSWER:  There  are  two  main  categories  of  automation  positions  which  support  the  courts. 
The  first  includes  ADP  systems  positions  that  support  Integrated  Case  Management  System 
(ICMS)  applications  or  other  major  systems.  ICMS  is  a  family  of  UNIX-based  electronic 
docketing  and  case  management  systems  supporting  the  appellate,  district,  and  bankruptcy 
courts.  These  systems  support  automated  case  opening  and  closing,  full  docketing,  forms 
generation,  public  access,  and  statistical  reporting. 

The  sophisticated  automated  systems  that  have  been  implemented  in  the  courts  require 
constant  support  including  maintenance  at  fixed  costs,  regardless  of  caseload  fluctuations. 
Automation  personnel  are  considered  part  of  the  required  support.  Moreover,  courts  are 
expanding  the  capacity  of  their  systems  to  keep  pace  with  increasing  demands  for 
information  by  the  bench,  bar,  and  public.  Such  expansion  requires  additional  resources, 
including  people,  to  support  enhanced  systems. 

The  second  category  includes  positions  which  support  PCs  in  the  court  and  provide 
management  of  hardware  and  software,  training,  and  coordination  and  integration  of  all 
office  automation  and  data  communication  resources  within  the  court. 

Clerks'  offices  and  probation/pretrial  offices  are  eligible  to  receive  PC  support  positions. 
The  number  of  PC  support  positions  is  dependant  upon  the  inventory  of  PCs  in  these 
offices. 

The  functions  and  responsibilities  of  the  various  automation  positions  are  as  follows: 

SYSTEMS  MANAGER  oversees  the  introduction,  application,  and  operation 
of  all  automated  systems  in  a  court  and  ensures  their  coordination  and 
integration  across  all  court  units  served.  The  position  has  overall 
responsibility  within  the  court  for  the  management  of  systems  hardware  and 
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software,  for  training  court  personnel  to  use  the  systems,  and  for  the 
coordination  and  integration  of  all  data  processing  office  automation,  and 
data  communication  resources  within  the  court. 

ASSISTANT  SYSTEMS  MANAGER  assists  the  Systems  Manager  in  the 
aforementioned  functions  and  may  be  assigned  the  primary  responsibility  for 
the  day-to-day  administration  of  an  Integrated  Case  Management  System 
(ICMS)  application  or  other  major  systems  function  and  its  direct 
applications. 

ICMS  SYSTEM  ADMINISTRATOR  has  primary  responsibility  for  the  day- 
to-day  administration,  operation,  and  support  of  an  ICMS  application  or  other 
major  systems  function,  and  its  direct  applications  and  associated  functions 
and  facilities.  The  ICMS  Systems  Administrator  has  first  line  responsibility 
for  providing  technical  and  end-user  support  for  the  ICMS  application,  and 
for  performing  or  coordinating  all  automation  support  services  necessary  for 
the  successful  operation  of  this  application  system. 

SYSTEMS  MAINTENANCE  TECHNICIAN  position  is  subordinate  to  either 
the  ICMS  Systems  Administrator  or  the  PC  System  Administrator  which  is 
responsible  for  the  daily  operational  readiness  of  court  computer  hardware 
(including  peripheral  equipment  and  associated  data  communications 
facilities),  performing  periodic  data  file  backups,  maintaining  documentation 
and  backup  media  libraries,  performing  hardware  preventive  maintenance, 
and  diagnosing  and  correcting  computer  equipment  and  data  communications 
malfunctions. 

DATA  QUALITY  ANALYST  is  subordinate  to  either  the  ICMS  System 
Administrator  or  the  PC  System  Administrator  and  monitors,  analyzes,  and 
evaluates  the  accuracy  and  quality  of  data  entered  into  the  automated  case 
management  systems  and  other  court  data  processing  applications  in  order  to 
ensure  the  integrity  and  efficient  use  of  the  court's  databases.  The  Data 
Quality  Analyst  collects,  analyzes  and  validates  all  case  management, 
statistical,  and  other  reports  for  the  court. 

SYSTEMS  ANALYST  PROGRAMMER  analyzes,  evaluates,  advises  on,  and 
enhances  effectiveness  of  current  automated  systems.  The  position  provides 
local  programming  and  customization  of  both  nationally  supported  automated 
systems  and  off-the-shelf  commercially  available  software. 

PC  SYSTEM  ADMINISTRATOR  is  responsible  for  providing  consultation 
and  day-to-day  administration,  operation,  and  support  to  assigned 
organizational  units  or  to  assigned  functional  areas  using  personal  computers, 
to  include  support  for  all  PC-based  data  processing,  office  automation,  and 
data  communications  processes.  The  PC  System  Administrator  has  first  line 
responsibility  for  providing  technical  and  end-user  support  for  PC-based 
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systems,  and  for  performing  or  coordinating  all  automation  support  services 
necessary  for  the  successful  operation  of  PC-based  systems. 

AUTOMATION  SUPPORT  SPECIALIST  is  a  subordinate  position  to  either 
the  ICMS  System  Administrator  or  the  PC  System  Administrator  and 
provides  specialized  and  routine  user  support  services,  including  user  training 
and  identifying,  researching,  and  resolving  computer  and  peripheral 
equipment,  data  communications,  or  software  systems  problems. 

DEPOT  MAINTENANCE  TECHNICIAN  is  a  subordinate  position  to  either 
the  ICMS  System  Administrator  or  PC  System  Administrator  and  provides 
equipment  repair  services,  including  trouble-shooting  and  identifying, 
repairing,  or  replacing  personal  computer  and  peripheral  equipment 
components. 

The  determination  of  the  requirements  for  system  (ADP)  support  positions 
is  made  at  the  national  level  using  work  measurement  formulas  in  conjunction 
with  a  ratio  of  .025  of  a  PC  support  position  for  each  PC.  While  the 
personnel  allocation  to  each  court  is  based  upon  these  formulas,  the  on-board 
automation  positions  are  tracked  by  court  unit  type,  consistent  with  the 
program  by  activities  lines  in  the  budget  request.  The  following  table  shows 
automation  positions  by  activity  for  fiscal  years  1994  and  1995  and  includes 
the  increment  in  column  three. 


Automation  Positions  in  the  Courts 


FY  1994 

FY  1995 

Estimated 

Budget 

Increase 

Appeals: 

End  Strength 

Request 

95  over  94 

System  (ADP)  support 

20 

21 

1 

PC  support 

64 

73 

9 

District: 

System  (ADP)  support 

161 

184 

23 

PC  support 

334 

347 

14 

Bankruptcy: 

Combined  system  (ADP)  and  PC 

support/ 1 

337 

316 

(20) 

Probation/Pretrial  (PC  support) 

34 

37 

3 

Librarians  (PC  support) 
TOTAL 

1 

1 

0 

950 

980 

30 

/I    Bankruptcy  staffing  formula  does  not  provide  separate  allowances  for  systems 
(ADP)  and  PC  support.    They  are  combined  in  the  measurement  process. 
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LONG-RANGE  FACILITY  PLANNING 

QUESTION:  The  Judicial  Conference  has  developed  guidelines  for  long-range  facility 
planning,  and  has  directed  that  each  court  of  appeals  and  district  court  develop  long-range 
facility  plans  using  those  guidelines.  How  will  those  plans  be  evaluated?  Do  you  anticipate 
any  changes  will  be  made  to  those  plans  once  they  have  been  completed? 

ANSWER:  Once  the  district-wide  plans  are  completed  and  approved  by  the  chief  district 
judge,  they  are  forwarded  to  the  General  Services  Administration's  regional  and  Washington 
Headquarters  offices  for  review  and  a  determination  of  how  the  projections  fit  in  with  other 
GSA  plans  for  housing  Executive  Branch  agencies.  The  long  range  planning  process  is  just 
the  first  step  in  a  detailed  review  process. 

Once  a  specific  project  location  is  identified  as  needing  construction,  the  Administrative 
Office  makes  a  more  detailed  summary  of  the  ten  year  housing  requirements  at  that 
location.  This  detail  provides  a  "line-by-line"  description  of  itemized  requirements  using 
Judicial  Conference-approved  space  standards.  These  detailed  plans  are  then  reviewed  by 
the  court  and  by  the  respective  circuit  judicial  council  (which  has  the  statutory  authority  to 
approve  court  accommodations)  before  going  to  GSA  for  further  consideration.  Review  of 
individual  projects  is  then  conducted  by  the  General  Services  Administration  at  both  the 
regional  and  Washington  headquarters,  by  the  Office  of  Management  and  Budget,  and  by 
the  Public  Works  and  Appropriations  Committees  of  the  Congress. 

The  plans  are  updated  on  a  two-year  cycle  to  determine  if  they  need  adjustment.  To  date, 
85  district  plans  have  been  completed  and  27  of  these  district-wide  plans  have  been  or  are 
in  the  process  of  being  updated.  Changes  to  the  plans  can  occur  and  are  communicated  and 
coordinated  with  GSA. 

GAO  REPORT  ON  FACILITIES  PLANNING 

QUESTION:  The  General  Accounting  Office  (GAO)  issued  a  report  on  the  Judiciary's 
Long  Range  Facilities  Planning  Process  in  September  1993.  Could  you  briefly  summarize 
the  findings  of  that  report?  Does  the  Judiciary  agree  with  the  GAO's  findings?  Have  any 
of  the  recommendations  been  implemented?  What  impact  have  these  findings  had  on  the 
process? 

ANSWER:  The  findings  of  the  report  on  the  Judicial  Conference-endorsed  process 
requiring  each  district  to  develop  a  long  range  plan  of  its  facilities  needs  are  as  follows: 

Finding  1.  The  courts  have  used  different  sets  of  data  and  different  space  standards  as  the 
process  has  evolved,  that  this  situation  should  be  corrected,  and  the  plans  should  be  updated 
whenever  changes  are  made  to  the  assumptions  that  affect  space/staffing  allocations. 

We  are  the  only  Federal  entity  doing  long  range  facilities  planning.  We  have  been 
accounting  for  changes  in  space  standards  and  have  been  updating  the  plans.  The  GAO 
evaluators  were  advised  of  this,  and  we  had  hoped  they  would  understand  the  evolutionary 
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nature  of  this  innovative  process.  We  agree  that  the  plans  should  be  developed  using 
consistent  assumptions  and  are  currently  updating  the  plans  to  ensure  they  are  consistent. 
The  inconsistent  treatment  was  a  function  of  the  learning  curve  we  experienced  as  the  plans 
were  completed  by  the  courts. 

Finding  2.  The  courts  assume  current  space  is  and  will  be  needed  for  all  staff  whether  or 
not  the  staff  is  justified  by  workload,  and  that,  therefore,  the  starting  points  on  which  the 
projections  are  based,  i.e.,  "baselines,"  can  be  either  overstated  or  understated. 

We  do  not  agree.  The  report  argues  that  the  courts  currently  have  too  much  space.  In 
reaching  this  conclusion,  GAO  did  not  account  for  multiple  locations  for  holding  court  in 
districts  with  attendant  duplications  in  some  spaces,  e.g.,  jury  assembly  or  clerk's  offices. 
GAO  assumed  that  there  would  only  be  one  courthouse  in  a  district  as  opposed  to  several 
locations  and  divisional  offices. 

GAO  staff  also  assigned  efficiency  ratings  for  newly  constructed  buildings-65  to  70  percent 
useable  space  out  of  the  total  square  footage  in  a  building-to  an  inventory  of  space  that  is 
largely  over  50  years  old.  Older  buildings  have  a  space  efficiency  of  only  40  to  50  percent. 
If  the  current  inventory  of  space  is  taken  as  baseline,  the  difference  between  GAO's  gross 
space  projections  of  space  needs  over  ten  years  using  statistical  projections  of  caseload  alone 
narrows  the  difference  to  less  than  5  percent. 

Finding  3:  The  projection  methodology  needs  statistical  adjustment,  and  a  pure  statistical 
methodology,  in  lieu  of  dependence  on  both  a  statistical  projection  and  assumptions  about 
workload  made  by  local  judges  and  staff  during  on-site  planning  sessions,  would  be  a  better 
indicator  of  future  space  needs. 

We  disagree  with  GAO  on  the  need  to  reduce  the  subjectivity  of  the  process  and  to  reduce 
it  basically  to  a  number-crunching  exercise  that  may  or  may  not  have  any  relationship  to  the 
actual  facilities  needs  of  a  given  court  location.  We  do  recognize  that  some  minor  statistical 
fine-tuning  may  be  necessary,  but  do  not  believe  that  the  results  of  our  efforts  cannot  be 
used  by  the  Congress  to  evaluate  requests  by  GSA  for  new  construction  projects. 

As  stated  above,  the  Judiciary  has  implemented  the  recommendations  concerning  updating 
the  plans  consistently  and  fine-tuning  the  statistical  methodology.  These  actions,  which  in 
part  had  been  implemented  prior  to  publication  of  the  GAO  report,  have  helped  to  provide 
GSA  with  development  of  more  precise  housing  requirements. 

SPACE  RENTAL  COSTS 

QUESTION:  What  actions  has  the  Judicial  Conference  taken  to  contain  space  and  facilities 
costs,  and  how  are  the  actions  reflected  in  the  budget  request? 

ANSWER:  In  September  1993,  the  Judiciary  and  GSA  jointly  convened  a  panel  comprised 
of  independent  architects,  developers  and  engineers  to  evaluate  objectively  the  Federal 
courthouse  construction   process  and   the   United  States  Courts  Design   Guide   space 
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standards.  Judges  from  the  Judicial  Conference's  Security,  Space  and  Facilities  Committee 
participated  in  those  discussions.  The  Panel's  report,  issued  in  December  1993,  concludes 
that  the  Design  Guide  standards  need  only  minor  modification  (the  significant  modifications 
are  being  proposed  to  the  Judicial  Conference  in  March  1994)  and  that  the  most  cost  can 
be  saved  by  changes  GSA  could  make  in  the  construction  process. 

In  addition,  the  Judicial  Conference  approved  the  following  cost  containment  measures 
related  to  space  and  facilities  at  its  September  1993  session: 

1.  Approved  new  narrative  in  the  United  States  Courts  Design  Guide  that  emphasizes 
the  need  to  be  cost  conscious  when  designing  and  constructing  court  facilities; 

2.  Approved  more  restrictive  parking  policies; 

3.  Reduced  space  specifications  for  courtrooms  constructed  in  private  leased  buildings; 

4.  Eliminated  the  need  for  meeting/training  rooms  in  courthouses  and  added  narrative 
to  the  space  standards  that  emphasizes  shared  use  of  conference  rooms,  staff  lunch 
rooms  and  staff  restrboms  by  court  offices; 

5.  Eliminated  the  requirement  for  a  separate  emergency  exit  stairwell  for  judicial  and 
prisoner  egress;  and 

6.  Eliminated  the  space  standard  for  a  smokers'  lounge  in  jury  assembly  areas. 

The  Judicial  Conference  will  consider  the  following  cost  containment  measures  at  its  March 
1994  session: 

1.  Reduced  acoustical  requirements  in  court  spaces  estimated  to  save  $500,000  in  an 
average  size  new  courthouse; 

2.  Reduced  lighting  levels  in  court  spaces;  and 

3.  Revised  narrative  in  the  Judiciary's  Design  Guide  that  states  it  is  not  the  intention 
of  the  Judicial  Conference  to  abandon  existing  facilities  and  build  new  ones  simply 
because  the  existing  facility  does  not  meet  the  current  Design  Guide  standards. 

4.  As  recommended  by  the  Independent  Panel  on  Courthouse  Construction  described 
above: 

a.  Reduced  requirements  for  service  vehicle  parking  in  new  courthouses;  and 

b.  Reduced  lock  requirements  on  doors  throughout  courthouses. 

These  cost  containment  items  primarily  affect  savings  in  the  General  Services 
Administration's  budget  request.  Space  rental  savings  will  result  in  future  Judiciary  budgets 
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because  conference  rooms  and  other  spaces  have  been  either  consolidated  or  eliminated. 
The  Judiciary's  budget  request  does  not  reflect  these  savings  at  this  time  because  for  the 
most  part,  spaces  have  not  been  constructed  utilizing  these  cost  containment  measures  that 
were  approved  only  six  months  ago. 

QUESTION:  I  note  that  GSA  space  rental  estimates  will  be  below  or  less  than  had  been 
initially  projected  by  GSA.  What  has  the  Judiciary  done  to  obtain  more  accurate  space 
rental  estimates  from  GSA? 

ANSWER:  The  Judiciary  has  worked  closely  with  GSA  to  obtain  comprehensive  nationwide 
listings  of  space  to  be  assigned  in  the  current  fiscal  year  and  the  fiscal  year  for  which  the 
budget  is  being  submitted  to  the  Congress.  The  listings  include  projected  occupancy  dates 
and  have  been  included  as  appendices  to  the  budget  justifications. 

The  budget  impact  of  each  space  request  has  been  calculated  based  on  an  average  local 
market  rate  and  the  projected  occupancy  date,  not  a  nationwide  average  cost  per  square 
foot,  as  had  been  the  case  in  past  budget  submissions.  As  a  result  of  gaining  access  to  GSA 
information  systems,  the  Judiciary  can  use  the  data  obtained  to  determine  more  accurately 
the  actual  dates  space  will  be  assigned  to  the  Judiciary  and  can  use  these  data  in  the  space 
rental  calculation.  The  Judiciary  is  also  now  able  to  account  for  variations  in  cost  per 
square  foot  by  local  real  estate  market.  In  previous  years,  space  rental  costs  were  calculated 
using  a  national  average  cost  per  square  foot  because  that  was  the  best  information 
available. 

QUESTION:  Has  the  Judiciary  realized  any  savings  for  existing  space  as  a  result  of  the 
change  in  the  basis  of  GSA  rent  projections  from  national  averages  to  local  real  estate 
markets?   If  so,  how  are  those  savings  distributed? 

ANSWER:  The  Judiciary  has  not  realized  savings  in  existing  space  as  a  result  of  the  change 
to  local  real  estate  market  rates.  The  space  rental  estimates  in  the  existing  inventory  were 
always  based  on  local  market  rates.  However,  as  a  result  of  GSA  reevaluating  the  rates  it 
charges  in  some  markets,  the  Judiciary  has  been  advised  that  its  1995  space  rental  bill  will 
be  approximately  $13,000,000  less  than  GSA  had  estimated.  This  $13,000,000  reduction  is 
reflected  as  a  line  item  in  the  fiscal  year  1995  salaries  and  expenses  budget. 

The  estimates  of  the  cost  of  space  added  to  the  Judiciary's  facilities  inventory  had  been 
based  on  national  averages  in  previous  budgets.  As  a  result  of  getting  better  data  from 
GSA,  the  Judiciary  is  now  able  to  estimate  the  costs  of  new  space  being  assigned  using 
market-based  local  rates. 

To  date,  GSA  has  not  provided  a  distribution  of  the  $13,000,000  savings  that  resulted  from 
the  reevaluation  of  the  rates  it  charged  in  some  local  markets.  The  Judiciary  has  requested 
this  information  from  GSA  and  will  provide  it  to  the  Subcommittee  as  soon  as  it  is  received. 
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QUESTION:  Space  rental  payments  for  the  Thurgood  Marshall  Federal  Judiciary  Building 
are  being  transferred  to  the  Courts'  Salaries  and  Expenses  account.  What  benefits  will 
accrue  as  a  result  of  this  transfer? 

ANSWER:  The  Thurgood  Marshall  Federal  Judiciary  Building  houses  a  number  of  judicial 
entities.  These  include  part  of  the  Supreme  Court  Library,  retired  Supreme  Court  Justice 
chambers,  Supreme  Court  Historical  Society,  Judicial  Panel  on  Multidistrict  Litigation, 
Administrative  Office,  Federal  Judicial  Center,  and  the  United  States  Sentencing 
Commission. 

Building  and  operating  costs  are  currently  provided  for  in  the  appropriation  base  for  the 
various  accounts  involved.  It  is  proposed  that  these  funds,  which  total  $3  million,  be 
transferred  to  the  Salaries  and  Expenses  budget  in  fiscal  year  1995  ($1  million  is  already  in 
the  Salaries  and  Expenses  base  for  occupants  of  the  building  currently  charged  to  that 
appropriation.)  The  judiciary  is  seeking  to  consolidate  the  payment  for  the  Marshall 
Building  into  one  appropriation.  The  chief  advantage  of  this  approach  is  that  it  promotes 
administrative  efficiency  in  that  the  semiannual  bond  payment  charges  and  building 
operating  costs  will  be  covered  in  one  check. 

Further,  the  transfer  of  the  space  rental  payments  would  facilitate  the  tracking  of  space  and 
would  eliminate  the  need  to  allocate  operating  expenses  when  building  tenants  expand  or 
decrease   occupancy  within  the  building. 

There  is  no  additional  cost  to  the  Judiciary  for  proceeding  in  this  way.  All  entities  that  are 
currently  occupying  the  building  are  requesting  to  transfer  all  funds  currently  in  their 
appropriation  associated  with  payments  for  the  Marshall  building. 

If  the  request  is  not  approved,  the  Judiciary's  overall  request  would  not  change.  The 
amount  requested  in  the  Salaries  and  Expenses  appropriation  would  need  to  be  distributed 
to  the  agencies  occupying  the  building. 

The  only  increase  expected  in  future  years  will  be  inflation  associated  with  the  operating 
cost  of  the  building  (currently  less  than  $7.00  per  square  foot).  The  amount  for  the  bond 
payment  will  remain  constant  for  30  years.  After  30  years  the  judiciary  will  "own"  the 
building,  the  only  costs  at  that  point  will  be  costs  for  operating  the  building. 

FURNITURE 

QUESTION:  The  Judiciary  is  requesting  $23,820,000  for  furniture  for  new  space.  Of  this 
total,  how  much  is  for  systems  furniture,  which  is  designed  to  use  space  more  efficiently,  and 
how  much  is  for  regular  office  furniture  (desks,  sofas,  chairs,  etc.)? 

ANSWER:  At  this  point,  we  anticipate  that  about  10%  of  this  amount  or  $2,500,000,  will 
be  used  to  furnish  regular  offices.  Approximately  $7,000,000  of  the  request  will  be  used  to 
purchase  systems  furniture.  This  is  an  estimate  based  on  expenditures  incurred  in  previous 
years  factored  by  the  amount  of  new  space  the  judiciary  plans  to  acquire  this  fiscal  year,  and 


557 


the  amount  of  other  type  space  that  will  be  reconstructed  to  accommodate  larger  numbers 
of  staff. 

The  remainder  of  the  funds  will  be  used  to  furnish  new  courtrooms,  new  judges'  chambers, 
and  other  new  spaces  ancillary  to  courtrooms,  such  as  jury  assembly  rooms,  jury  deliberation 
rooms,  attorney/  witness  conference  rooms,  and  libraries. 

QUESTION:  Why  is  it  that  the  Judiciary  is  seeking  no-year  spending  authority  for  the 
"furniture  and  furnishings"  portion  of  this  budget  request?  What  would  be  the  impact  of 
not  receiving  this  authority? 

ANSWER:  A  large  portion  of  the  Judiciary's  Furniture  appropriation  is  justified  on  the 
basis  of  providing  items  for  newly  acquired  space.  This  new  space  is  most  often  a  result  of 
new  construction,  renovations  to  existing  space,  or  leasing.  The  prospectus  level 
construction  process  typically  extends  over  five  or  more  years  from  inception  to  occupancy. 
Likewise,  major  leasing  acquisition  projects  transpire  over  the  course  of  two  or  more  years. 


The  Judiciary  bases  the  Furniture  appropriation  request  on  estimates  of  space  to  be 
delivered  in  that  fiscal  year.  When  construction/lease  acquisition  schedules  slip,  causing 
delays  in  occupancy  dates  across  fiscal  years,  funds  from  subsequent  fiscal  years  must  be 
used  to  meet  needs  not  planned  for  in  those  years. 

Should  no-year  funding  not  be  approved,  funds  identified  for  a  project  whose  schedule  slips 
cannot  be  used  to  address  the  need  for  which  they  were  intended  as  they  can  not  be  earned 
from  year-to-year.  In  most  cases,  the  following  year's  financial  plan  is  jeopardized  because 
a  significant  funding  need  has  slipped  from  the  pervious  year. 

COURT  SECURITY 

QUESTION:  Your  fiscal  year  1994  appropriation  provided  an  increase  for  Court  Security 
that  exceeded  both  the  original  House  and  Senate  passed  levels  for  this  account.  In  spite 
of  this  increase,  the  Marshals  Service  reports  that  it  will  be  unable  to  adequately  protect  40 
facilities  scheduled  to  open  in  FY  1994.  What  is  the  projected  staffing  required  in  each  of 
these  facilities?  What  will  be  the  impact  of  not  opening  the  facilities  on  other  judiciary 
functions? 

ANSWER:  The  projected  staffing  for  the  40  facilities  is  approximately  180  court  security 
officers;  however,  these  figures  are  still  being  refined.  We  are  currently  exploring  with  the 
Marshals  Service  options  that  would  allow  these  facilities  to  open.  In  the  event  they  could 
not  open,  the  major  impact  would  be  that  the  Judiciary  would  be  required  to  pay  rent  on 
space  it  is  not  able  to  occupy;  and  judicial  officers  and  court  employees  would  have  to 
continue  to  function  in  less  than  adequate  space  or  not  have  the  necessary  courtrooms  or 
chambers. 
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QUESTION:  Does  this  budget  request  for  fiscal  year  1995  include  funding  for  these 
facilities? 

ANSWER:  Yes,  the  FY  1995  budget  request  included  additional  court  security  officer 
positions  for  these  facilities. 

QUESTION:  The  General  Accounting  Office  (GAO)  has  been  asked  to  review  Court  and 
Judicial  Security.  Do  you  know  the  status  of  this  report,  or  any  of  the  preliminary  findings? 

ANSWER:  The  General  Accounting  Office  expects  to  issue  the  report  for  agency  comments 
in  April  1994.   We  have  not  been  officially  notified  of  any  preliminary  findings. 

QUESTION:  What  are  the  Marshals  Services'  recommendations  for  providing  security  at 
the  new  Greenbelt,  Maryland,  courthouse? 

ANSWER:  The  new  Greenbelt  [Beltsville]  courthouse  is  expected  to  open  in  July  1994. 
The  building  will  be  occupied  by  three  United  States  District  Court  Judges,  and  possibly  a 
United  States  Magistrate  Judge  and  Bankruptcy  Judge.  The  United  States  Marshals  Service 
conducted  a  survey  of  all  judicial  facilities  within  the  District  of  Maryland  and  has 
concluded  that  13  court  security  officer  positions  are  needed  to  provide  an  adequate  level 
of  security  at  the  Greenbelt  facility. 

STAFFING  EQUALIZATION 

QUESTION:  Is  this  plan  flexible  enough  to  maintain  equality  in  staffing  in  future  years 
should  the  workload  trends  change  in  the  various  districts? 

ANSWER:  Historically,  staffing  inequalities  among  court  units  have  resulted  from  two 
conditions:  1)  insufficient  resources  to  allocate  new  positions  to  some  court  units  to  bring 
them  up  to  their  full  staffing  allocation  as  prescribed  by  work  measurement  formulas,  and 
2)  the  practice  of  funding  existing  positions  in  some  courts  whose  on-board  staff,  due  to 
declining  workload,  now  exceeds  that  which  is  prescribed  by  the  work  measurement 
formulas.  Prior  to  fiscal  year  1994,  over-strength  positions  were  retrieved  from  the  courts 
only  when  they  were  vacated  through  attrition.  There  had  not  been  a  policy  to  separate 
employees  involuntarily. 

The  Judiciary  intends  to  prevent  a  recurrence  of  large  staffing  disparities  in  the  following 
ways: 

•  Cyclical  review  and  updating  of  work  measurement  formulas  will  ensure  that  requests 
for  new  positions  in  our  Congressional  Submissions  will  be  well  justified. 

•  The  new  Court  Personnel  Management  System  includes  a  Cost  Control  Monitoring 
System  whereby  salary  allotments  for  each  court  unit  will  be  calculated  based  upon 
a  standard  salary  multiplied  by  the  number  of  positions  to  which  the  court  unit  is 
entitled,  as  determined  by  the  work  measurement  formula.   If  workload  decreases 
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in  a  particular  court  unit,  then  the  salary  allotment  for  the  following  year  will  only 
support  the  number  of  positions  needed  to  accomplish  the  workload.  Under  the 
Cost  Control  Monitoring  System,  courts  will  not  be  able  to  afford  to  retain  over- 
formula  positions. 

•  Finally,  the  current  staffing  equalization  effort  is  a  monumental  undertaking  to 
remedy  staffing  disparities  among  many  court  units  across  the  nation.  While  we  do 
not  anticipate  having  to  repeat  this  effort  on  the  same  scale,  the  policies,  procedures, 
and  lessons  learned  from  the  development  and  implementation  of  the  current  staffing 
equalization  effort  will  be  available  for  future  use  to  address  isolated  incidents  of 
staffing  inequities  due  to  sudden,  dramatic  fluctuations  in  workload  in  particular 
localities. 

CIVIL  JUSTICE  REFORM  ACT 

QUESTION:  What  is  the  status  of  Civil  Justice  Reform  Act  implementation  in  the  district 
courts? 

ANSWER:  As  of  December  1,  1993,  Civil  Justice  Reform  Act  Expense  and  Delay 
Reduction  Plans  were  in  place  in  all  United  States  District  Courts. 

The  study  of  pilot  and  comparison  courts  by  the  RAND  Corporation  is  well  underway. 
Data  are  being  collected  from  judges,  attorneys  and  litigants  which  will  provide  the  basis  for 
an  assessment  of  the  effectiveness  of  various  cost  and  delay  reduction  techniques. 

A  number  of  courts  which  adopted  cost  and  delay  reduction  plans  in  1991  and  1992  have 
conducted  the  annual  assessments  of  their  dockets  in  consultation  with  their  advisory 
groups,  as  required  by  the  Act.  Many  courts  have  made  modifications  in  their  plans  based 
on  their  experience  with  the  new  procedures  required  by  the  plans. 

A  comprehensive  report  on  all  the  CJRA  plans  is  due  on  December  1st  of  this  year.  The 
RAND  study  is  scheduled  for  completion  by  September  of  1995.  The  Conference's  report 
on  recommended  cost  and  delay  reduction  procedures,  based  on  the  RAND  data,  is  due  by 
December  31,  1995. 

QUESTION:  What  funding  needs  do  the  courts  have  now  that  this  statute  has  been  in 
effect  for  three  years?  Are  those  funding  requirements  met  in  this  budget  request  for  FY 
1995? 

ANSWER:  The  courts  continue  to  need  funding  for  continued  implementation  of  plans 
adopted  in  1991  and  1992,  initial  implementation  of  the  plans  adopted  last  year,  and  for  the 
conduct  of  the  annual  assessments.  Funding  will  be  used  to  compensate  advisory  group 
reporters  and  consultants  who  are  assisting  the  courts  in  designing  and  beginning  new 
programs,  such  as  Alternative  Dispute  Resolution  and  Differentiated  Case  Management 
programs,  to  print  and  disseminate  pamphlets  informing  the  bar  of  plan  provisions,  and  to 
fund  advisory  group  travel  for  meetings  relating  to  annual  assessments. 
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The  Judiciary  has  requested  $430,000  to  cover  the  additional  costs  of  the  aforementioned 
items,  as  well  as  other  operational  and  maintenance  expenses,  such  as  supplies  and  postage. 
Approval  of  this  request  should  enable  the  Judiciary  to  provide  adequate  resources  to  the 
district  courts  in  fiscal  year  1995. 

PENDING  ANTI-CRIME  LEGISLATION 

QUESTION:  Will  the  Judiciary  benefit  from  the  crime  trust  fund  included  in  the  Senate- 
passed  bill? 

ANSWER:  The  Act  establishes  a  Violent  Crime  Reduction  Trust  Fund  to  be  used 
exclusively  to  fund  the  purposes  the  Act  authorizes,  which  include  sizeable  state  grant 
programs  in  addition  to  direct  federal  spending.  The  Fund  would  be  financed  with 
projected  savings  from  cuts  in  federal  personnel  levels  the  Act  specifies.  About  $22  billion 
is  authorized  to  be  deposited  into  the  fund,  to  include  $720  million  in  FY  1994,  $2.4  billion 
in  FY  1995,  $4.3  billion  in  FY  1996,  $6.3  billion  in  FY  1997,  and  $8.6  billion  in  FY  1998. 


The  Act  authorizes  $300  million  for  the  Judiciary,  which  may  be  appropriated  from  the 
Fund,  to  include  $20  million  in  FY  1994  and  $70  million  annually  for  FYs  1995-1998.  The 
Judiciary  would  benefit  from  the  Fund  to  the  extent  funding  from  it  is  made  available  to  the 
Judiciary. 

IMMIGRATION  CASE  FILINGS 

QUESTION:  Your  budget  justifications  (p  4.4)  refer  to  an  increase  in  the  immigration  case 
filings  in  district  courts.  Do  you  anticipate  that  this  increase  will  continue  in  FY  1994  and 
FY  1995? 

ANSWER:  The  Judiciary  does  not  make  independent  forecasts  on  the  number  of 
immigration  case  filings.  Rather,  immigration  case  filings  are  a  component  of  the  total 
projection  for  criminal  filings,  which  is  based  upon  caseload  trends  and  preliminary 
information  provided  by  the  Department  of  Justice. 

Although  the  recent  increase  in  immigration  filings  noted  on  p  4.4  is  significant  in 
comparison  to  filings  in  prior  years,  it  should  also  be  noted  that  immigration  filings 
comprise  only  approximately  5%  of  the  total  criminal  caseload. 

QUESTION:  What  impact  will  the  Administration's  recently  announced  immigration  policy 
have  on  case  filings  in  the  courts?  Does  your  current  staffing  plan  account  for  any 
projected  changes  in  immigration  caseload? 

ANSWER:  As  the  Judiciary's  fiscal  year  1995  Congressional  Submission  was  prepared  prior 
to  the  announcement  of  new  programs  concerning  immigration  by  the  Department  of 
Justice,  it  does  not  include  specific  provisions  to  meet  anticipated  increases  in  immigration 
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filings  that  may  result  from  DOJ's  new  initiatives.  As  previously  mentioned,  immigration 
cases  currently  comprise  only  approximately  5%  of  the  courts'  criminal  caseload. 

Moreover,  it  is  not  possible  to  ascertain  how  much  of  the  $398  million  requested  by  DOJ 
to  strengthen  control  of  illegal  immigration  will  be  appropriated.  If  funds  are  not 
appropriated,  then  DOJ  may  elect  not  to  pursue  its  new  immigration  initiatives,  or  to  pursue 
the  new  initiatives  by  diverting  resources  from  elsewhere,  which  would  reduce  prosecutions  - 
and  court  workload  -  in  other  criminal  cases. 

LIBRARY/REFERENCE  MATERIALS 

QUESTION:  The  FY  1995  budget  request  includes  increases  for  both  hard  copies  of  law 
books  and  automated  services  which  provide  database  and  full  text  search  capability  of  the 
same  materials.  What  steps  has  the  Judiciary  taken  to  reduce  the  costs  of  providing  the 
same  legal  documents  in  both  hardbound  and  automated  versions? 

ANSWER:  Computer  Assisted  Legal  Research  (CALR)  provides  on-line  access  to  a  large 
universe  of  legal  information,  and  judges,  law  clerks  and  librarians  are  encouraged  to  use 
it  fully.  In  light  of  this  access,  the  judiciary  regularly  reviews  the  list  of  books  recommended 
forjudges,  and  after  each  review  we  have  reduced  the  allowable  expenditures  for  chambers 
collections.  Digests  and  treatises  have  been  canceled,  and  the  number  of  years'  worth  of 
case  reporters  for  chambers  collections  have  been  cut.  Because  it  is  much  easier  to  perform 
citation  checking  on-line,  subscriptions  to  Shepard's  Citations  have  been  entirely  cut  in 
chambers. 

QUESTION:  Considering  the  Judiciary's  efforts  in  automation,  will  hard  copies  of  law 
books  still  be  necessary? 

ANSWER:  We  are  trying  to  promote  the  usage  of  CALR  in  chambers  by  providing 
automation  training  forjudges  and  law  clerks  and  cutting  back  on  collections  in  chambers. 
We  are  also  staying  attentive  to  advances  in  screen  technology  that  will  eventually  make  it 
easier  to  read  from  the  computer  screen.  Nevertheless,  hard  copies  of  law  books  will  still 
be  necessary  because  not  all  books  are  available  electronically  and  it  is  very  difficult  to  read 
the  text  from  the  screen,  and  because  some  judges  prefer  books. 

DEFENDER  SERVICES 

Pay  Issues 

QUESTION:  Federal  public  defenders  have  been  receiving  pay  raises  over  the  last  few 
years  as  have  other  federal  employees.  Panel  attorneys,  except  for  special  rates  in  16 
districts,  have  been  held  to  the  same  hourly  compensation  ($60  in  court  and  $40  out  of 
court).  What  effect,  if  any,  has  this  had  on  the  comparative  cost  per  representation  of 
federal  defenders  versus  panel  attorneys? 
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ANSWER:  As  in  prior  years,  in  fiscal  year  1995  the  national  average  defender  organization 
cost-per-case  is  projected  to  be  lower  than  the  panel  attorney  average  cost-per-case. 
However,  because  panel  attorney  rates  have  been  increased  in  only  16  of  the  94  judicial 
districts  since  1984,  the  panel  attorney  cost  per  case  in  some  districts,  not  currently  served 
by  a  defender  organization,  is  less  than  what  would  be  the  projected  cost  per  case  for  a 
defender  organization,  were  one  to  be  established.  This  is  especially  true  for  those  districts 
with  a  relatively  low  CJA  caseload  and  geographically  distant  places  of  holding  court. 

Although  the  cost  per  case  in  these  districts  would  be  higher  with  a  defender  organization 
than  with  sole  reliance  upon  panel  attorneys,  many  courts  have  requested  establishment  of 
a  defender  organization  because  of  concerns  that  range  from  general  dissatisfaction  with  the 
inconsistent  quality  of  representation  and  the  availability  of  qualified  counsel,  to  specific 
complaints  about  the  departure  of  experienced  attorneys  from  the  CJA  panel,  panel 
attorneys'  lack  of  knowledge  of  the  Sentencing  Guidelines,  and  the  need  to  appoint 
attorneys  without  adequate  federal  criminal  law  experience. 

The  current  panel  attorney  compensation  rates  are  proving  too  low  to  attract  panel 
attorneys  with  the  requisite  skill  and  knowledge  required  to  provide  defense  services  in  a 
modern  federal  criminal  prosecution,  and  establishing  a  defender  organization  is  the  only 
practical  alternative  to  increasing  the  rates  to  a  level  necessary  to  attract  qualified  panel 
attorneys.  If  panel  attorney  rates  had  been  increased  consistently  with  the  pay  increases 
received  by  federal  employees  since  1984,  the  panel  attorney  rates  would  be  $54.50  and 
$81.75  instead  of  $40  and  $60  for  out-of-court  and  in-court,  respectively. 

QUESTION:  What  efforts  has  the  Judiciary  made  to  implement  last  year's  recommendation 
by  the  Appropriations  Committees  that  the  Judiciary  establish  defender  organizations  in  the 
districts  where  an  organization  would  be  cost-effective,  where  more  than  a  specified  number 
of  appointments  are  made  each  year,  or  where  the  interests  of  effective  representation 
otherwise  require  establishment  of  such  an  office? 

ANSWER:  The  Judiciary  increased  the  number  of  districts  served  by  a  defender 
organization  from  55  in  fiscal  year  1992  to  57  in  fiscal  year  1993.  The  Judiciary  is  projecting 
that  at  least  10  additional  districts  will  be  served  by  defender  organizations  in  fiscal  year 
1994  and  that  an  additional  six  districts  will  be  served  in  fiscal  year  1995. 

The  statutory  criteria  for  establishing  defender  organizations  are  set  forth  in  subsection  (g) 
of  the  Criminal  Justice  Act  (CJA).  18  U.S.C.  §  3006A(g).  The  CJA  provides  for  the 
establishment  of  a  federal  public  defender  or  community  defender  organization  in  any 
district,  part  of  a  district,  or  combination  of  adjacent  districts  or  parts  of  districts,  in  which 
at  least  200  persons  annually  require  the  appointment  of  counsel.  The  Judiciary  has 
transmitted  to  Congress  proposed  legislation  that  would  amend  the  Criminal  Justice  Act  to 
require  establishment  of  a  defender  organization  in  any  district  (or  part  of  a  district  or 
combination  of  districts)  in  which:  (1)  more  than  200  persons  annually  require  the 
appointment  of  counsel;  or  (2)  the  Judicial  Conference  determines  that  such  an  organization 
would  be  cost  effective;  or  (3)  the  interests  of  effective  representation  otherwise  require 
establishment  of  such  an  organization. 
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Travel  Costs 

QUESTION:  Because  of  a  shortage  in  jail  space  in  certain  areas  of  the  country,  some 
inmates  are  being  held  several  hundred  miles  away  from  the  district  in  which  they  were 
indicted.  The  Marshals  Service  has  had  to  cut  back  on  the  transportation  of  detainees  to 
meet  with  their  attorneys.  What  has  been  the  impact  on  the  travel  costs  of  federal  public 
defender  offices,  community  defender  offices  and  panel  attorneys? 

ANSWER:  The  distant  location  of  detention  facilities  from  courthouses  and  the  recent 
reduction  in  transportation  of  defendants  to  meet  with  their  attorneys  has  resulted  in 
increased  costs  to  the  Defender  Services  appropriation.  Although  we  do  not  have  sufficient 
information  to  provide  a  cost  estimate  resulting  from  the  locating  detention  facilities  far 
from  courthouses  and  reducing  transportation  of  defendants  to  meet  with  their  attorneys, 
we  have  information  that  the  impact  can  be  substantial.  A  1990  survey  of  federal  defenders 
in  connection  with  a  request  by  the  United  States  Marshals  Service  (USMS)  and  the  Federal 
Bureau  of  Prisons  for  the  judiciary  to  incorporate  into  its  design  guide  a  preference  for 
locating  detention  facilities  in  proximity  to  courthouses,  provides  some  useful  information. 

For  example,  one  defender  estimated  that  the  approximately  $49,000  used  for  case-related 
travel  in  FY  1989  could  be  cut  by  one-half  if  the  detention  facility  was  located  near  the 
courthouse  as  opposed  to  25  miles  away.  All  the  defenders  commented  that  attorneys 
expend  considerable  time  traveling  to  distant  detention  facilities  and  waiting  for  the  client 
to  be  brought  to  the  interview  room  once  the  attorney  arrives.  Unproductive  time  is  not 
limited  to  attorneys,  as  investigators  and  interpreters  also  travel  to  the  detention  facilities. 
The  impaired  access  of  attorneys  to  clients  can  result  in  a  lack  of  preparedness,  thus 
potentially  delaying  the  resolution  of  a  case.  Delays  in  resolving  cases,  which  also  can  result 
from  the  defendant  not  being  produced  at  the  courthouse  because  of  inclement  weather, 
further  result  in  inefficiencies  for  other  parts  of  the  court  system. 

In  addition,  when  the  United  States  Marshals  Service  (USMS)  limits  transportation  of 
defendants  to  convenient  locations  for  consultation  with  counsel,  panel  attorneys  must  travel 
at  hourly  compensation  rates  plus  transportation  expenses.  Such  attorney  travel  may  be 
more  costly  than  having  the  USMS  transport  several  defendants  at  one  time.  Also, 
increased  attorney  travel  time  may  impact  on  the  level  of  defender  services  that  can  be 
provided. 

QUESTION:  Are  any  alternatives  to  travel  being  used  or  considered  (video  or 
teleconferencing,  for  example)  for  meetings  with  attorneys  or  preliminary  court  proceedings 
when  the  defendant  is  not  required  to  make  a  personal  appearance? 

ANSWER:  Court  Proceedings:  At  its  September  1988  proceedings,  the  Judicial  Conference 
of  the  United  States  authorized  the  experimental  use  of  videoconferencing  in  criminal 
proceedings  for  initial  appearances  and  arraignments  ("not  guilty"  pleas  only).  Under  this 
program,  a  closed-circuit  television  hook-up  between  a  federal  courthouse  and  a  detention 
facility  is  used  to  conduct  certain  pretrial  proceedings  without  the  necessity  of  transporting 
the  accused  to  court. 
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The  pilot  program  was  initially  implemented  in  the  District  of  Arizona  in  the  early  summer 
of  1990.  The  District  Court  for  the  District  of  Arizona  halted  its  project  after  the  Ninth 
Circuit  Court  of  Appeals  issued  an  opinion  in  September  of  1990  holding  that  an 
arraignmentin  which  the  defendantwas  present  via  videoconferencingviolated  Rules  10  and 
43(a)  of  the  Federal  Rules  of  Criminal  Procedure.  Valenzuela-Gonzalez  v.  United  States 
District  Court  for  the  District  of  Arizona,  915  F.2d  1276  (9th  Cir.  1990).  Rule  10  provides  that 
arraignment  shall  be  in  open  court  and  Rule  43(a)  provides  that  the  defendant  shall  be 
present  at  arraignment. 

In  response  to  the  Valenzuela-Gonzalez  decision  and  at  the  request  of  the  Federal  Bureau 
of  Prisons  (BOP),  the  Judicial  Conference  Standing  Committee  on  Rules  of  Practice  and 
Procedure,  on  October  15,  1993,  circulated  for  comment  to  the  bench  and  bar  proposed 
amendments  to  Rules  10  and  43  to  permit  the  videoconferencing  of  arraignments  and  other 
pretrial  proceedings  with  the  defendant's  consent.  A  public  hearing  will  be  held  in  April 
1994. 

At  its  June  1992  meeting,  the  Judicial  Conference  Committee  on  Court  Administration  and 
Case  Management  approved  the  use  of  videoconferencing  technology  by  the  Northern 
District  of  Florida  for  preliminary  criminal  matters.  The  BOP,  which  purchased  and 
installed  the  equipment  for  a  video  link  between  the  courthouse  and  the  Federal  Detention 
Center  in  Tallahassee,  recently  removed  it  because  of  lack  of  use.  The  lack  of  use  in  part 
stemmed  from  the  low  volume  of  caseload  at  the  Tallahassee  court  location. 

At  its  March  1993  session,  the  Judicial  Conference  approved  a  pilot  program  in  the  Eastern 
District  of  North  Carolina  for  the  use  of  videoconferencing  in  mental  competency  hearings. 
In  U.S.  v.  Baker,  836  F.  Supp.  1237  (E.D.N.C.  1993),  Judge  W.  Earl  Britt  ruled  that  the  use 
of  videoconferencing  in  an  involuntary  mental  health  commitment  hearing  pursuant  to  18 
U.S.C.  §  4245,  for  which  Criminal  Justice  Act  representation  was  provided,  did  not  violate 
the  rights  to  due  process  and  the  effective  assistance  of  counsel,  or  other  rights  under  18 
U.S.C.  §  4247(d)  (such  as  an  opportunity  to  confront  and  cross-examine  witnesses).  The 
court  distinguished  the  Valenzuela-Gonzalez  decision  by  noting  that  the  Federal  Rules  of 
Criminal  Procedure  were  inapplicable  to  civil  commitment  proceedings.  The  court  also 
rejected  respondent's  arguments  that  actual  courtroom  presence  is  necessary  to  impress 
upon  inmates  the  gravity  of  the  situation  and  that  a  tactical  disadvantage  existed  by  virtue 
of  the  Assistant  United  States  Attorney  being  present  in  court  and  defense  counsel  being 
available  to  the  judge  only  by  videoconference.  A  notice  of  appeal  has  been  filed.  Finally, 
in  an  initiative  sponsored  by  the  BOP  and  the  United  States  Marshals  Service  (USMS),  the 
District  Court  for  the  Eastern  District  of  Pennsylvania  recently  agreed  to  experiment  with 
videoconferencing  in  preliminary  proceedings  other  than  arraignments,  and  the  District 
Court  for  the  District  of  Puerto  Rico  currently  is  considering  whether  to  use  the  technology. 

The  BOP  and  the  USMS  support  videoconferencing  to  reduce  the  cost  of  transporting 
prisoners  and  to  enhance  security  concerns.  The  Judicial  Conference  Committee  on 
Defender  Services,  however,  has  expressed  reservations  about  the  potential  impact  of 
videoconferencing  of  court  proceedings  on  both  the  quality  of  defense  services  provided 
under    the    Criminal    Justice    Act    and    on    the    Defender    Services    appropriation. 
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Videoconferencing  may  compromise  the  attorney-client  relationship  and  dehumanize  and 
diminish  the  impact  of  federal  criminal  proceedings.  In  addition,  the  removal  of  the 
defendant  from  the  courtroom  may  result  in  increased  travel  and  other  costs  for  defense 
counsel,  which  would  create  additional  demands  on  the  Defender  Services  appropriation. 
Thus,  videoconferencing  of  pretrial  proceedings  may  shift  costs  from  the  BOP  and  United 
States  to  the  Defender  Services  appropriation. 

Attorney-Client  Consultations:  The  judiciary  is  experimenting  with  the  use  of 
videoconferencing  for  consultations  between  attorneys  and  defendants.  Videoconferencing 
of  attorney-defendant  consultations  is  occurring  between  the  Federal  Building  in  Honolulu 
and  the  detention  facility  in  Santa  Rita,  California,  for  interviews  of  Criminal  Justice  Act 
attorneys  with  their  clients.  Because  of  state  prison  overcrowding  in  Hawaii,  federal  pretrial 
detainees  have  been  housed  in  California,  although  a  federal  detention  facility  is  scheduled 
for  completion  in  1996.  This  project  will  be  evaluated. 

Oversight 

QUESTION:  The  justification  indicates  that  nine  reimbursable  positions  have  been  created 
to  provide  audit  and  oversight  functions  for  the  Defender  Services  Program.  What  specific 
functions  will  these  persons  perform,  and  to  whom  will  they  report? 

ANSWER:  Recent  dramatic  increases  in  the  cost  of  providing  Constitutionally  mandated 
representation  in  federal  criminal  cases  have  focused  attention  on  the  need  to  ensure 
meaningful  scrutiny  of  expenditures  associated  with  these  services  by  both  private  attorneys 
and  defender  organizations.  Recognizing  this  critical  need,  the  Judiciary  sought  and 
received  Congressional  authorization  to  use  Defender  Services  appropriation  funds  to  create 
nine  "reimbursable"  positions  to  be  located  in  the  Administrative  Office  of  the  United  States 
Courts  (Administrative  Office).  These  positions  are  to  be  devoted  primarily  to  analysis  and 
review  of  activities  of  panel  attorneys  and  federal  defender  organizations  (including  death 
penalty  resource  centers)  in  order  to  ensure  the  cost  effectiveness  and  proper  operation  of 
these  components  of  the  federal  defender  program.  These  nine  positions  will  be  located 
in  the  Defender  Services  Division  of  the  Administrative  Office  and  will  report  to  the  Chief 
of  the  Division. 

Workload  and  Cost  Analysis 

QUESTION:  The  budget  justification  also  indicates  a  number  of  additional  steps  have  been 
taken  to  control  costs  and  to  analyze  workload  and  costs.  Could  you  provide  more  specific 
information  on  the  exact  steps  undertaken  in  these  areas? 

ANSWER:  Consistent  with  Congressional  and  Executive  Branch  commitments  to  reduce 
federal  spending  overall,  the  Judiciary  has  implemented  a  number  of  cost  containment 
initiatives  to  improve  controls  over  Criminal  Justice  Act  (CJA)  expenditures,  including  the 
following: 


• 
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Controlling  Defender  Organization  Costs  -  Reviews  and  Audits:  In  order  to  help 
ensure  that  CJA  expenditures  are  limited  only  to  those  necessary  to  ensure 
meaningful  representation,  the  Judiciary  is  taking  a  number  of  steps  to  improve  the 
review  and  audit  of  CJA  expenditures  by  defender  organizations.  These  measures 
also  can  help  address  Congressional  concerns  regarding  the  quality  of  data  available 
to  support  CJA  workload  analyses  and  projections.  These  measures  include,  but  are 
not  limited  to: 

1)  Establishment  of  a  reimbursable  program  within  the  Administrative  Office  of 
the  U.S.  Courts  to  provide  critically  needed  administrative  and  management 
support  for  the  Defender  Services  Program. 

2)  implementation  of  financial  audits  for  federal  public  defender  organizations 
and  Administrative  Office  review  of  the  audits  currently  performed  by 
independent  certified  public  accountants  for  community  defender 
organizations. 

3)  Imposition  of  new  financial  and  statistical  reporting  requirements  upon 
federal  defender  organizations,  including  monthly  workload  reports  and 
quarterly  financial  reports. 

Controlling  Defender  Organization  Costs  -  Spending  Restrictions:  The  Judiciary  has 
imposed  the  following  spending  restrictions  on  federal  defender  organizations: 

1)  Personnel  -  All  assistant  federal  defender  salary  increases  must  be  reduced 
by  50  percent  during  fiscal  year  1994.  In  addition,  quality  step  increases  for 
graded  employees  have  been  suspended. 

2)  Travel  -  Claims  for  reimbursement  of  expenses  are  limited  to  the  per  diem 
rate,  or  actual  expenses  may  be  claimed  if  they  do  not  exceed  the  applicable 
per  diem  rate. 

3)  Training  -  Expenditure  of  funds  (travel  and  tuition)  have  been  limited  to 
those  associated  with  attendance  at  core  training  programs.  In  addition, 
federal  defenders'  authority  to  commit  personnel  and  financial  resources  to 
other  training  programs  has  been  suspended. 

4)  Furniture  and  Equipment  Acquisitions  -  Except  for  previously  executed 
binding  commitments,  emergency  replacements,  and  acquisitions  for  new 
positions,  new  organizations  and  new  branch  offices,  expenditures  for 
furniture  and  equipment  must  be  deferred. 

5)  Tenant  Alterations  -  Expenditures  are  limited  to  emergency  or  ongoing 
projects,  and  to  work  related  to  new  positions,  new  organizations  or  branch 
offices. 
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•  Controlling  Defender  Organization  Costs  -  Death  Penalty  Resource  Centers:  In 
addition  to  reevaluating  the  resource  center  concept,  the  Judiciary  has  asked 
resource  centers  to  reduce  their  costs  and  is  requiring  them  to  satisfy  the  demand 
for  their  services  in  fiscal  year  1995  while  limiting  spending  to  fiscal  year  1994  levels. 

•  Controlling  Panel  Attorney  Costs  -  Establishment  of  New  Defender  Organizations: 
Federal  defender  organizations  consistently  provide  high  quality  representation  and, 
on  a  national  level,  are  more  cost  effective  than  relying  on  the  services  of  panel 
attorneys.  Therefore,  an  increase  in  the  number  of  defender  organizations  reduces 
the  number  of  private  panel  attorney  representations  and  the  overall  cost  of 
providing  services  under  the  CJA. 

•  Controlling  Panel  Attorney  Costs  -  Panel  Attorney  Rates:  In  response  to 
Congressional  concerns  over  the  limited  funding  available  to  meet  CJA  requirements 
and  in  order  to  assist  Congress  in  its  efforts  to  reduce  governmental  spending  overall, 
the  Judiciary  does  not  intend  to  implement  the  $75  per  hour  rate  in  fiscal  years  1994 
and  1995  in  the  72  districts  for  which  that  rate  has  been  approved  but  not  yet 
implemented  and,  therefore,  is  not  seeking  any  fiscal  year  1995  funds  for  this 
purpose.  The  Judiciary  is  instead  seeking  a  small  (1.6%)  increase  in  panel  attorney 
compensation  in  the  72  districts. 

•  Analyzing  Workload  and  Costs:  Eighty-one  percent  of  the  funding  required  for  the 
Defender  Services  appropriation  supports  compensation  of  attorneys  and  others 
providing  services  under  the  Criminal  Justice  Act.  This  makes  it  difficult  to  achieve 
substantial  cost  savings  in  the  Defender  Services  appropriation  without  addressing 
efficiencies  in  work  performance.  Such  initiatives  are  underway.  At  the  request  of 
the  Economy  Subcommittee  of  the  Judicial  Conference  Budget  Committee,  the 
Administrative  Office  is  preparing  to  conduct  a  work  measurement  study  of  the 
Defender  Services  Program.   The  goals  of  the  study  are  to: 

(1)  develop  a  work  measurement  formula  for  federal  public  and  community 
defender  organizations  which  can  be  used  to  assess  the  staffing  requirements 
of  defender  organizations;  and 

(2)  develop  benchmarks  for  the  hours  required  for  each  major  type  of  case  to  aid 
judicial  officers  in  reviewing  panel  attorney  compensation  claims. 

Carryover  Balances 

QUESTION:  What  were  the  actual  carryover  balances  in  the  Defender  Services 
appropriation  fiscal  year  (FY)  1993  into  FY  1994?  What  were  the  reasons  for  this 
carryover? 

ANSWER:  The  carryover  in  the  Defender  Services  appropriation  from  FY  1993  to  FY  1994 
was  $21  million.  This  carryover  was  due  to  levelling  off  in  the  increase  in  the  number  of 
Criminal  Justice  Act  representations  and  the  workload  associated  with  such  cases. 
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QUESTION:  What  is  the  projected  carryover  balance  from  fiscal  year  (FY)  1994  into  FY 
1995? 

ANSWER:  In  FY  1995,  the  Judiciary  is  projecting  a  continuing  levelling  off  in  the  increase 
in  the  number  of  Criminal  Justice  Act  representations  and  the  workload  associated  with 
such  cases.  This  levelling  off,  which  began  in  FY  1993,  resulted  in  a  carryover  of 
$21  million  in  FY  1994  and  a  projected  carryover  of  unobligated  FY  1994  funds  in  the  sum 
of  $14.7  million  into  FY  1995. 

The  FY  1994  appropriation  totals  $280  million,  and  the  projected  expenditures  total 
$286,275,000.  $6,275,000  of  the  projected  expenditures  will  be  funded  out  of  the  carryover 
of  unobligated  fiscal  year  1993  funds  that  totaled  $21  million.  In  FY  1995,  these  funds  will 
have  to  be  restored  to  the  base  appropriation.  The  cost  of  restoring  the  base  will  be  offset 
by  $14.7  million  in  unobligated  funds  that  will  be  carried-over  into  fiscal  year  1995,  leaving 
a  balance  of  $8,450,000  which  will  be  applied  to  FY  1995  increases. 

Death  Penalty  Resource  Centers 

QUESTION:  What  is  the  status  of  the  death  penalty  resource  centers?  Will  any  new 
centers  be  opening  in  FY  1994?   Are  you  requesting  funding  for  new  centers  in  FY  1995? 

ANSWER:  There  are  19  death  penalty  resource  centers  which  provide  death  penalty 
support  and  representation  in  47  judicial  districts.  The  Judiciary  is  planning  to  seek 
Congressional  authorization  to  reprogram  funds  within  the  Defender  Services  appropriation 
to  establish  a  resource  center  to  serve  the  Commonwealth  of  Pennsylvania  in  fiscal  year 
(FY)  1994.  In  addition,  the  Judiciary  is  considering  the  feasibility  of  establishing  a  death 
penalty  resource  center  to  serve  the  two  judicial  districts  in  Indiana. 

The  Judiciary  is  mindful  of  Congressional  concerns  regarding  the  cost  effectiveness  of  death 
penalty  resource  centers  and  is  taking  steps  to  identify  and  evaluate  available  data  to 
support  an  analysis  of  the  costs  and  benefits  of  resource  centers.  The  Judicial  Conference 
Committee  on  Defender  Services  has  established  a  Subcommittee  on  Death  Penalty 
Representation  both  to  reevaluate  the  death  penalty  resource  center  program  and  develop 
recommendations  for  ensuring  effectiveness  and  cost  efficiency  in  death  penalty 
representation,  generally.  The  Subcommittee  will  study  the  current  method  of  providing 
representation  to  death  sentenced  inmates  as  well  as  potential  alternative  methods 
(including  proposals  to  maximize  direct  representation  by  defender  organizations,  some  of 
which  could  entail  creating  defender  organizations  designed  to  provide  direct  representation 
only).  In  the  interim,  the  Judiciary  is  only  seeking  funding  to  establish  one  new  resource 
center  in  FY  1995. 

QUESTION:  How  do  you  evaluate  the  budget  submissions  for  each  death  penalty  resource 
center?   How  do  you  measure  the  effectiveness  of  each  center  in  its  use  of  resources? 

ANSWER: 
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•  The  Judicial  Conference  Committee  on  Defender  Services,  with  the  assistance  of  the 
Defender  Services  Division  of  the  Administrative  Office  of  the  United  States  Courts, 
evaluates  budget  submissions  for  each  death  penalty  resource  center  based  upon  the 
following  criteria: 

1)  the  projected  caseload  and  attendant  workload; 

2)  the  anticipated  division  between  federal  and  state  court  work; 

3)  the  personnel  required  to  support  federal  court  work; 

4)  evidence  of  adequate  sources  of  non-federal  funding  to  support  state  court 
work; 

5)  the  impact  of  disparate  state  laws  and  practices  on  both  the  movement  and 
cost  of  death  penalty  habeas  corpus  cases;  and 

6)  the  historical  relationship  between  funding  and  workload  for  each  resource 
center. 

•  The  Judicial  Conference  evaluates  the  effective  use  of  Criminal  Justice  Act  grant 
resources  by  requiring,  as  a  condition  of  funding,  that  death  penalty  resource  centers 
submit  annual  reports  of  operations,  annual  audits  by  independent  accounting  firms, 
and  quarterly  reports  on  workload  and  expenditures.  In  addition,  it  is  hoped  that  the 
ongoing  evaluation  of  the  death  penalty  resource  center  concept  will  provide 
additional  tools  by  which  the  Judicial  Conference  may  evaluate  individual  resource 
centers. 

FEES  OF  JURORS  AND  COMMISSIONERS 

Carryover  Balances 

QUESTION:  You  are  requesting  $74,071,000  in  FY  1995  for  the  Fees  of  Jurors  account, 
a  decrease  of  $3,024,000  below  the  total  amounts  provided  for  FY  1994.  Why  are  you 
anticipating  such  a  large  carryover  in  this  account? 

ANSWER:  This  account  is,  for  the  most  part,  uncontrollable  in  that  expenditures  are 
predicated  on  trial  activity.  At  the  time  of  the  supplemental  request,  the  increase  in 
complex  trials  in  fiscal  year  1992  was  expected  to  continue  through  fiscal  year  1994. 
Because  of  unusual  seasonal  volatility  in  petit  juror  activity,  a  rise  in  the  number  of  "high 
profile"  trials,  requiring  larger  jury  panels,  led  to  a  surge  in  total  available  jurors  in  the  first 
half  of  fiscal  year  1992.  However,  this  increase  was  followed  by  an  equally  large  decrease 
later  in  the  year  causing  juror  activity  for  fiscal  year  1992  to  be  overestimated  by  three 
percent.  The  original  petit  jury  forecasts  for  fiscal  year  1993  of  944,600  were  the  basis  for 
the  $7.5  million  supplemental  request.  The  $5.5  million  received  supported  a  reduced  petit 
juror  activity  level  of  910,000. 
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As  the  number  of  judicial  vacancies  increased,  fewer  trials  were  held  and  petit  juror  activity 
declined.  Due  to  budgetary  constraints,  some  judges  began  restricting  civil  jury  trials  prior 
to  June  18,  1993  until  a  supplemental  appropriation  was  passed  in  early  July.  As  a  result, 
the  actual  number  of  petit  jury  days  in  1993  was  861,160.  The  actual  number  of  grand  jury 
days,  241,320,  was  also  slightly  lower  than  original  estimates  of  248,100.  These  decreases 
in  activity  account  for  the  carry  forward  of  $4.4  million. 

Having  lowered  our  estimates  for  1994  and  1995  to  reflect  the  anticipation  of  criminal  cases 
remaining  constant  and  petit  jury  activity  rising  slightly  each  year,  our  estimates  for  1994  are 
fully  funded  by  our  current  appropriation.  Therefore,  the  carry  forward  into  1995  will 
decrease  our  appropriation,  as  only  a  slight  increase  in  juror  days  is  expected  to  add  to 
inflationary  increases. 

QUESTION:  How  accurate  are  your  carryover  estimates?  When  will  a  more  accurate 
figure  be  available? 

ANSWER:  The  estimated  carryover  into  FY  1995  of  $4.4  million,  is  the  same  amount  that 
was  carried  forward  from  FY  1993  into  FY  1994.  As  noted  in  the  previous  question  and 
answer,  none  of  this  FY  1993  carryover  will  be  needed  in  FY  1994.  Once  we  have  received 
our  juror  statistics  for  the  first  half  of  the  fiscal  year,  we  will  be  able  to  project  more 
accurately  the  carryover  into  FY  1995. 
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Mandatory  vs.  Discretionary  Scoring 

QUESTION:  Last  year,  there  was  an  effort  to  have  this  account  "rescored"  under  the 
Budget  Enforcement  Act  as  a  mandatory  item.  That  effort  did  not  reach  resolution  in  1993. 
What  is  the  status  of  the  efforts  to  have  this  account  and  certain  other  Judiciary  accounts 
scored  as  mandatory? 

ANSWER:  Beginning  with  the  1995  budget,  the  salaries  of  bankruptcy  judges  will  be  scored 
as  mandatory.  OMB  and  CBO  determined  that  this  was  a  technical  adjustment.  Fees  of 
jurors  and  certain  other  Judiciary  activities  are  still  scored  as  discretionary.  We  are 
pursuing  every  option  to  change  these  activities  to  mandatory  and  will  try  again  in  the 
reconciliation  process  this  year. 

ADMINISTRATIVE  OFFICE  OF  THE  U.S.  COURTS 

FY  1994  Reduction 

QUESTION:  Your  appropriation  for  the  current  fiscal  year  represented  a  slight  decrease 
(less  than  one  percent)  below  the  FY  1993  appropriation  level.  What  steps  has  the 
Administrative  Office  taken  to  deal  with  this  lower  level  of  funding? 

ANSWER:  The  AO  has  done  its  best  to  live  with  the  realities  of  the  current  funding 
situation.  Hiring  and  promotions  have  been  frozen,  travel  reduced,  and  allowances  for 
travel  costs  restricted.  Funds  for  such  things  as  training,  furniture,  equipment,  and  other 
expenses  have  been  minimized.  However,  because  most  of  the  AO's  appropriation  (over 
85  percent)  is  devoted  to  staffing  costs  (salaries  and  benefits),  any  reduction  in  funding  has 
the  greatest  impact  on  the  AO's  ability  to  fill  vacancies. 

QUESTION:  How  has  this  reduction  impacted  the  Administrative  Office's  ability  to  provide 
services  to  the  court? 

ANSWER:  As  the  courts  have  grown  in  size  and  the  workload  has  become  more  complex, 
the  challenges  of  judicial  administration  have  increased  significantly.  The  AO  is  continually 
shifting  its  resources  to  meet  the  challenging  and  changing  needs  of  the  courts.  The  agency 
has  focused  on  identifying  the  highest  priorities  and  deferred  or  eliminated  activities  that 
could  not  be  carried  out  effectively ,  i.e.  program  review  and  assessments,  recurring  training, 
on-site  technical  assistance,  etc. 

QUESTION:  \our  statement  refers  to  the  decline  over  the  past  ten  years  in  the  ratio  of 
the  AO's  resources  relative  to  the  entire  Judiciary  budget.  Is  that  decline  not  appropriate 
considering  the  advancement  of  automation  and  other  technologies  that  make  management 
of  resources  more  efficient? 

ANSWER:  The  AO  provides  policy,  procedural  and  administrative  guidance  to  the 
Judiciary.  Therefore,  its  workload  is  a  function  of  the  issues  with  which  the  Judiciary  must 
deal  as  well  as  the  Judiciary's  size.  For  example,  the  AO  staffs  the  Judicial  Conference  and 
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its  27  constituent  subject  matter  committees,  which  are  undertaking  major  efforts  to 
streamline  the  operation  of  the  Judiciary  and  improve  services  to  the  public.  High  quality 
and  sufficient  staff  support  are  required  to  conduct  the  research  and  analysis  needed  in  this 
effort. 

Development  and  implementation  of  many  new  judiciary  efforts  require  increased  AO 
resources.  Some  of  these  efforts  include  implementation  of  the  Civil  Justice  Reform  Act, 
a  congressional  initiative  to  speed  up  the  dispensing  of  justice  to  the  public  in  civil  cases; 
nationwide  implementation  of  budget  decentralization;  development  of  a  new  judiciary 
personnel  system;  and  management  of  the  staffing  equalization  endeavor. 

Finally,  increases  in  the  Judiciary  have  a  direct  impact  on  AO  staffing  requirements.  Most 
notable  are  the  support  needed  for  the  119  anticipated  new  Article  III  judges  and  the 
unprecedented  growth  of  the  Judiciary's  space  and  facilities  program. 

Personnel  Management 

QUESTION:  Last  year,  the  AO  concluded  a  four  year  review  of  the  Courts'  personnel 
classification  and  pay  system.    Please  summarize  for  us  the  results  of  that  review. 

ANSWER:  The  initial  review  found  that  the  Courts'  personnel  system  was  inflexible  and 
slow  in  accommodating  changes  in  the  nature  of  the  courts'  work.  The  review  also  revealed 
the  need  for  additional  cost  controls  and  a  management  information  system  that  provides 
readily  accessible,  accurate,  and  comprehensive  personnel  data.  The  response  to  these 
findings  was  the  development  of  a  new  classification  and  pay  system  for  court  personnel 
which  was  approved  by  the  Judicial  Conference  in  September,  1993. 

QUESTION:  With  assistance  from  the  National  Academy  of  Public  Administration,  you 
have  developed  a  Court  Personnel  Management  System  to  replace  your  old  system.  This 
is  due  to  be  implemented  beginning  in  October  1994.  How  does  this  new  system  differ  from 
the  existing  system?  How  does  it  compare  to  the  personnel  systems  in  place  for  the 
Executive  Branch? 

ANSWER:  The  Court  Personnel  Management  System  (CPMS),  which  will  be  implemented 
beginning  in  1995,  allows  management  discretion  in  applying  broad  criteria  to  meet  local 
needs  fairly  and  effectively,  within  closely  controlled  cost  limits.  CPMS  establishes 
classification  and  pay  flexibilities,  reduces  the  number  of  grades  with  broader  pay  ranges, 
and  simplifies  the  qualifications  standards  program.  Furthermore,  CPMS  shifts  the 
emphasis  from  a  rule  driven  system  to  a  cost  driven  system. 

The  CPMS  is  similar  to  those  Executive  Branch  personnel  systems  in  which  managers  use 
personnel  flexibilities  within  controlled  fiscal  parameters.  CPMS  gives  court  managers 
increased  personnel  authorities  and  fiscal  responsibilities  so  they  can  respond  to  changing 
needs  at  the  local  court  level.  Other  CPMS  components  that  are  similar  to  Executive 
Branch  systems  include  a  simplified  classification  system,  increased  classification  and  pay 
flexibilities,  broad  pay  bands,  decentralized  personnel  authorities  and  cost  controls. 
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QUESTION:  Are  there  any  cost  savings  or  other  efficiencies  associated  with  the 
implementation  of  this  new  personnel  management  system? 

ANSWER:  There  are  no  anticipated  cost  savings  in  the  short  or  long  term  with 
implementation  of  this  new  personnel  system.  Conversion  costs  are  anticipated  to  be  as 
close  to  budget  neutral  as  possible  without  having  a  negative  impact  on  any  employee's 
salary.  The  longer  term  impact  should  not  be  any  greater  than  what  would  occur  under  the 
old  personnel  system. 

QUESTION:  The  Office  of  Personnel  Management  (OPM)  recently  scrapped  many  of  the 
personnel  management  regulations  in  an  effort  to  streamline  the  personnel  management 
process  and  to  alleviate  unnecessary  rules  and  regulations  that  impede  management  in 
Executive  Branch  agencies.  Does  the  Judiciary's  new  system  go  as  far  in  decentralizing 
personnel  management?  Will  you  require  fewer  staffing  your  personnel  management  area 
as  a  result  to  this  action? 

ANSWER:  Under  the  Court  Personnel  Management  System,  classification  and  pay 
flexibilities  will  be  delegated  to  the  court  unit  level.  CPMS  regulations  are  being  developed 
with  the  objective  that  the  final  regulations  be  brief,  simple,  and  user  friendly. 

The  current  staffing  level  in  the  personnel  management  area  is  not  expected  to  decrease  as 
a  result  of  implementing  the  Court  Personnel  Management  System.  Although  certain 
personnel  authorities  will  be  delegated  to  the  court  unit  level,  all  personnel  actions  will  still 
be  manually  processed  and  entered  into  the  personnel  and  payroll  databases  maintained  by 
the  Administrative  Office.  Also,  the  new  decentralized  personnel  system  will  require 
additional  support  in  the  areas  of  training  and  advisory  services. 

Economy  Subcommittee 

QUESTION:  What  level  of  resources  is  the  Administrative  Office  currently  providing  to 
the  Judicial  Budget  Committee's  new  Subcommittee  on  Economy?  Will  this  support 
continue  in  FY  1995? 

ANSWER:  Staff  of  the  Financial  Analysis  Office  (FAO)  directly  support  the  new  Economy 
Subcommittee  of  the  Budget  Committee.  In  addition  to  the  Chief,  the  Office  is  presently 
staffed  by  four  budget  analysts  and  a  secretary.  FAO  is  now  recruiting  for  two  additional 
analysts.  Another  analyst  from  the  Judicial  Impact  Office  has  also  been  assigned  to  work 
on  issues  in  support  of  the  Subcommittee.  There  are  also  staff  throughout  the  AO  who 
are  dedicated  to  working  on  initiatives  of  the  Economy  Subcommittee.  This  level  of  support 
is  expected  to  be  maintained  or  increased  in  FY  1995. 

QUESTION:  From  what  areas  were  staff  transferred  to  accommodate  the  Economy 
Subcommittee's  needs,  and  how  have  these  shifts  impacted  other  Administrative  Office 
functions? 
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ANSWER;  The  Financial  Analysis  Office  (FAO)  provides  direct  support  to  the  Economy 
Subcommittee.  In  addition  to  the  four  analysts  in  that  office  who  were  working  on  other 
activities  and  are  now  supporting  the  Subcommittee,  one  other  analyst  has  been  detailed  to 
FAO.  Finally  many  staff  in  other  Administrative  Office  program  offices,  while  not 
physically  transferred  to  FAO,  are  working  on  Economy  Subcommittee  initiatives  in  their 
program  offices. 

The  shifts  of  staff  to  perform  these  functions  have  not  adversely  impacted  other 
Administrative  Office  functions.  In  fact,  the  AO  has  determined  that  dedicating  staff 
directly  and  indirectly  to  the  purpose  of  effecting  economies  and  efficiency  can  only  have 
a  positive  effect  in  an  environment  which  values  fiscal  restraint. 

Decrease  in  Fee  Income 

QUESTION:  You  are  requesting  $1,938,000  to  offset  an  expected  decrease  in  fee  income. 
What  is  the  source  of  the  fee  income,  and  what  is  the  cause  of  the  decrease? 

ANSWER:  Title  28  U.S.C.  grants  the  Administrative  Office  the  authority  to  share  in  the 
fees  generated  by  the  Judiciary.  The  Judicial  Conference  has  authorized  the  AO  to  receive 
up  to  five  percent  of  the  fees  collected  and  retained  by  the  judiciary. 

The  judiciary  carried  forward  approximately  $30  million  in  fees  from  FY  1993  to  FY  1994. 
The  AO's  share  of  the  carryforward  was  $1.9  million.  The  availability  of  these  funds  in  FY 
1994  allowed  the  AO  to  maintain  its  staffing  level  at  the  FY  1993  level.  Because  these 
funds  are  expected  to  be  spent  in  FY  1994  and  no  carry  forward  available  in  FY  1995,  the 
net  result  to  the  AO  is  a  $1.9  million  reduction  in  obligational  authority. 

QUESTION:  Is  the  decrease  occurring  in  fiscal  year  1994,  and  if  so,  how  are  you  adjusting 
to  the  decline  in  resources  during  the  current  year? 

ANSWER:  No.  The  judiciary  carried  forward  approximately  $30  million  in  fees  from  FY 
1993  to  FY  1994.   The  AO's  share  of  the  carryforward  was  $1.9  million. 

QUESTION:  Do  you  anticipate  that  these  fees  will  continue  to  decline  in  subsequent  years? 

ANSWER:  No.  Total  fees  collected  by  the  judiciary,  and  therefore  the  AO's  portion,  are 
not  expected  to  decline  in  future  years. 

QUESTION:  Are  you  anticipating  any  new  fee  income  in  the  next  fiscal  year?  Please 
elaborate. 

ANSWER:  No.  At  this  time,  the  judiciary  is  not  requesting  any  new  fees  for  FY  1995. 
However  the  judiciary  is  requesting  a  change  in  its  General  Provisions  to  allow  the  judiciary 
to  consolidate  all  unclaimed  funds  into  a  single  interest-bearing  account  for  which  the 
Director  of  the  Administrative  Office  would  have  fiduciary  responsibility.  This  would  allow 
the  judiciary  to  collect  10%  of  all  interest  earned  on  such  funds  for  maintaining  these  funds. 
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QUESTION:  You  state  in  your  prepared  testimony  that  without  restoration  of  these  funds, 
you  would  be  forced  to  reduce  employment  by  30  positions.  In  what  areas  are  these 
positions  assigned?  Are  there  existing  vacancies  in  these  areas? 

ANSWER:  A  reduction-in-force  proposal  has  not  yet  been  developed.  The  30  FTE  were 
determined  based  on  the  AO's  average  salary  and  benefit  cost  However,  because  nearly 
every  division  in  the  AO  is  experiencing  vacancies  as  a  result  of  the  hiring  freeze,  should 
a  RIF  become  necessary  it  would  be  impossible  to  avoid  reducing  divisions  where  a  staffing 
crisis  already  exists.  To  minimize  the  effects  of  a  RIF,  reductions  would  be  a  proportionate 
cut  across  the  board. 

Vacant  Positions 

QUESTION:  You  are  requesting  an  increase  of  $1,070,000  to  fill  16  of  the  41  vacant 
positions  in  the  Administrative  Office.  These  positions  have  been  vacant  because  of  a  hiring 
freeze  necessitated  by  funding  cuts.  In  what  areas  are  the  vacant  positions  located,  and 
what  has  been  the  impact  on  the  courts  of  leaving  these  positions  vacant? 

ANSWER:  The  vacant  positions  are  in  the  following  areas:  Executive  Direction,  3 
positions;  Human  Resources  and  Statistics,  10  positions;  Finance  and  Budget,  7  positions; 
Office  of  Automation  and  Technology,  2  positions;  Court  Programs,  10  positions;  Judges 
Programs,  3  positions;  and,  Facilities  Security  and  Administrative  Services,  6  positions. 

As  the  courts  have  grown  in  size  and  the  workload  has  become  more  complex,  the 
challenges  of  judicial  administration  have  increased  significantly.  Also,  the  structure  and 
activities  of  the  Judicial  Conference  and  its  committees  have  expanded  in  recent  years.  It 
has  been  necessary  for  the  AO  to  shift  its  resources  continually  to  meet  these  challenging 
and  changing  needs.  While  the  dedication  of  the  AO  staff  has  managed  to  sustain  the  AO's 
performance,  it  is  expected  that  this  workpace  will  not  be  sustained  in  the  long  run,  if  the 
current  staff  does  not  see  an  end  to  the  frenetic  pace. 

QUESTION:  Should  you  receive  this  funding  increase,  how  will  you  determine  which  of  the 
41  vacancies  to  fill?   Is  there  a  priority  system  established? 

ANSWER:  There  is  no  predetermined  priority  system  established  A  vacant  position  will 
be  filled  at  the  discretion  of  the  Director  in  areas  where  there  is  the  most  pressing  need  at 
the  time  funding  becomes  available. 

Transfer  of  Court  Security  Positions 

QUESTION:  Your  budget  justifications  show  a  transfer  of  3  positions  and  $249,000  to  the 
Court  Security  appropriation.  Does  this  represent  the  total  number  of  AO  personnel 
currently  assigned  to  the  court  security  function? 
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ANSWER:  Yes,  since  the  inception  of  the  Judiciary's  court  security  program  in  1983,  there 
have  been  3  positions  assigned  to  the  Court  Security  Office  of  the  Administrative  Office  of 
the  United  States  Courts  and  funded  out  of  the  AG's  appropriation. 

QUESTION:  How  does  this  transfer  relate  to  the  proposal  to  fund  six  reimbursable 
positions  in  the  AO's  Court  Security  Office  included  under  the  Court  Security  appropriation 
request? 

ANSWER:  The  proposal  is  to  increase  the  staffing  of  the  Court  Security  Office  of  the  AO 
by  3  additional  positions  for  a  total  of  6,  all  funded  out  of  the  Court  Security  appropriation 
on  a  reimbursable  basis.  Accordingly,  the  3  current  positions  will  be  transferred  out  of  the 
AO's  appropriation  into  the  Court  Security  account  with  the  additional  3  positions  being 
included  in  the  fiscal  year  1995  court  security  appropriation  request. 

QUESTION:  How  does  this  transfer  relate  to  the  recommendations  of  the  National 
Academy  of  Public  Administration  and  GAO  that  the  Judiciary  become  more  involved  in 
the  management  of  court  security  resources? 

ANSWER:  The  proposal  to  expand  the  Court  Security  Office  by  an  additional  3  positions 
is  consistent  with  the  recommendations  of  the  National  Academy  of  Public  Administration 
and  the  preliminary  draft  of  the  yet  to  be  released  report  by  the  General  Accounting  Office. 

This  transfer  is  part  of  the  proposal  to  fund  six  reimbursable  positions  in  the  Administrative 
Office's  Court  Security  Office  included  under  the  Court  Security  appropriation  request  The 
six  reimbursable  positions  include  the  three  positions  that  would  be  transferred  out  of  the 
AO's  appropriation  as  well  as  the  three  new  positions  included  in  the  1995  court  security 
request 

COMPARISON  TO  FY  1993  ACTUALS 

QUESTION:  For  the  first  time,  the  Judiciary  is  showing  prior  year  actual  expenses  by 
object  class  for  comparison  in  the  budget  request.  For  the  AO,  the  equipment  object 
classification  decreases  from  $1,638,000  in  FY  1993,  to  $878,000  in  your  FY  1994  estimate. 
The  proposal  for  FY  1995  is  $1,238,000.  What  accounts  for  the  fluctuation  in  equipment 
purchases? 

ANSWER:  The  figures  above  include  funds  for  AO  reimbursable  positions.  The 
corresponding  figures  for  AO  direct  funds  are  $976,000  in  FY  1993,  $193,000  in  FY  1994 
and  $222,000  in  1995.  Because  85%  of  the  AO's  budget  is  associated  with  staff  costs  the 
only  way  to  make  up  deficiencies  is  to  cut  controllable  costs.  The  decrease  in  FY  1994  over 
1993  is  due  to  the  fact  that  because  of  the  AO's  reduced  appropriation,  funding  for  all 
equipment  purchases,  with  the  exception  of  lawbooks,  was  eliminated  in  FY  1994.  The 
increase  in  FY  1995  is  comprised  of  inflation  for  lawbooks.  The  increase  in  FY  1995 
associated  with  reimbursable  positions  is  for  inflation  as  well  as  initial  costs  associated  with 
new  reimbursable  positions  for  Defender  Services  and  Court  Security. 
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QUESTION:  The  funding  for  supplies  and  materials  increases  from  $592,000  in  FY  1993 
to  $721,000  in  FY  1994  and  again  to  $801,000  in  FY  1995.  What  accounts  for  this  increase, 
and  should  we  expect  to  see  similar  increases  in  subsequent  years? 

ANSWER:  In  FY  1993,  because  of  fiscal  constraints,  the  AO  sought  to  reduce  its 
expenditures  for  supplies.  AO  divisions  were  instructed  to  fully  use  existing  inventory 
before  ordering  replacement  supplies.  Consequently,  because  many  inventories  were 
depleted  in  FY  1993  it  will  be  necessary  to  rebuild  inventories  as  well  as  fund  normal  usage 
in  FY  1994.  One  reason  for  the  increase  is  that  support  of  Judicial  Conference  committees 
is  very  supply  intensive.  However,  because  staffing  of  these  committees  is  a  significant  and 
necessary  function  of  the  AO,  it  is  necessary  to  provide  these  supplies,  even  at  the  expense 
of  other  object  classes.  In  addition,  it  has  become  necessary  to  provide  funds  for  ADP 
supplies  including  software  releases,  which  is  a  considerable  expense  in  this  object  class. 
The  increase  in  FY  1995  is  attributable  to  inflationary  increases  as  well  as  initial  costs 
associated  with  new  reimbursable  positions  for  Defender  Services  and  Court  Security. 
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Questions  Submitted  by  Congressman  Neal  A.  Smith 
FEDERAL  JUDICIAL  CENTER 

Cost  Effective  Training  Alternatives 

QUESTION:  What  efforts  has  the  Federal  Judicial  Center  taken  to  date  to  pursue  more 
cost-effective  methods  of  providing  training,  including  local,  video  and  interactive  computer- 
based  programs? 

ANSWER:   Center  efforts  to  pursue  cost-effective  training  alternatives  include: 

•  The  first-phase  of  the  Center's  district,  bankruptcy,  and  magistrate  judge  orientation 
seminars  (which  some  circuit  judges  also  attend)  use  Center-produced  video  lectures 
to  convey  the  basic  instruction,  with  follow-up  discussions  led  by  an  experienced 
mentor  judge.  Thus,  we  do  not  have  to  fly  a  large  faculty  to  these  programs  and  are 
able  to  offer  them  to  small  groups  of  new  judges  at  optimum  times. 

•  The  Center  produced  a  video  on  the  1993  amendments  to  the  Federal  Rules  of  Civil 
Procedure,  dealing  specifically  with  practical  issues  of  judicial  administration  under 
the  new  rules;  the  program  was  distributed  to  all  district  courts  slightly  over  a  month 
after  the  rules  took  effect 

•  The  Center's  "traveling  seminars"  for  judges  on  topics  such  as  settlement  and  gender 
bias  make  educational  programs  available  to  judges  locally  at  greatly  reduced  travel 
related  costs. 

•  For  supporting  personnel,  the  Center  has  increased  its  production  of  "local  training 
packages,"  with  facilitator  and  participant  guides  and  materials;  the  Center  trains 
court  personnel  to  conduct  the  training  program  in  their  court  units.  This  well 
received  training  format  is  a  cost  effective  way  to  reach  large  numbers  of  staff.  In 
fiscal  1993  the  Center  developed  10  packaged  training  programs  for  implementation 
in  fiscal  1994  and  will  develop  four  programs  in  fiscal  1994  for  release  to  court 
supporting  personnel  in  fiscal  1995.  In  fiscal  1995,  we  expect  that  these  programs  will 
be  offered  in  over  400  local  workshops  and  reach  over  6,000  participants. 

•  A  Center-developed  computer-based  training  program  for  deputy  court  clerks  on  the 
Federal  Rules  of  Civil  Procedure  contains  an  up-to-date  compilation  of  the  Rules, 
interactive  instructional  scenarios  and  quizzes,  and  a  glossary  of  terms. 

•  The  Center's  "Introducing  the  Federal  Courts"  video  series  enables  court  staff  to 
understand  how  federal  cases  move  through  the  district,  bankruptcy,  and  appellate 
courts.  The  only  orientation  that  many  court  staff  receive  (e.g.,  deputy  clerks  and 
probation  clerks)  is  that  provided  by  supervisors  in  the  courts  in  which  they  work. 
These  videos  are  major  elements  of  local  orientation  programs. 

•  The  Center  records  many  of  its  educational  programs  and  makes  tapes  available  to 
court  personnel  for  viewing  or  listening  in  court  or  at  home. 

•  The  Center  reached  an  agreement  by  which  C-SPAN  carried  segments  of  our 
national  workshop  for  court  of  appeals  judges.  Expanding  this  option  would  both 
reduce  our  costs  and  allow  for  some  collateral  advantages  for  state  courts. 
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•  A  Center  agreement  with  the  State  Justice  Institute  and  the  Judicial  Education 

Reference,  Information,  and  Technical  Transfer  Project  (JERITT)  provides  an 
effective  means  of  sharing  programming  between  state  and  federal  judicial  education 
systems.  We  have  begun  gaining  access  to  state  materials  and  providing  states  access 
to  our  materials  on  a  cost  basis. 

QUESTION:  Have  there  been  any  identifiable  cost  savings  associated  with  these  training 
alternatives?  How  have  these  savings  impacted  your  appropriations  request  for  fiscal  1995? 

ANSWER:  These  steps  have  had  significant  effects,  enabling  the  Center  to  provide  more 
education  with  comparatively  fewer  dollars.  In  fiscal  1993  the  Center  provided  7,425  "judge 
days"  of  education,  38%  more  than  in  fiscal  1992,  while  cost  per  judge  day  declined  from 
$347  to  $280.  Over  23,000  support  personnel  received  training  in  fiscal  1993,  up  from 
21,474  in  fiscal  1992,  but  at  a  cost  almost  $300,000  less  than  in  fiscal  1992. 

These  steps  enabled  the  Center  to  maintain  essential  services  despite  a  decline  in 
appropriations  from  $18,895,000  in  fiscal  1992  to  $18,450,000  in  fiscal  1994  (a  reduction  of 
close  to  $2  million  in  actual  spending  power).  Even  full  funding  to  the  Center's  fiscal  1995 
request  will  not  entirely  return  the  Center  to  its  fiscal  1992  level. 

Realizing  savings  through  less  costly  training  alternatives  and  stretching  dollars  in  other  ways 
has  enabled  the  Center  to  request  a  modest  fiscal  1995  increase  of  7%  with  which  to 
provide  the  most  important  of  the  many  training  programs  needed  by  judges  and  court 
personnel.  Had  such  savings  not  been  realized,  the  Center's  request  would  necessarily  have 
been  significantly  greater  simply  to  provide  the  same  level  of  service. 

Extended  Availability  of  Funds 

QUESTION:  The  Center's  fiscal  1994  appropriation  language  included  a  provision  making 
$1.8  million  of  the  funds  provided  available  for  two  years,  through  September  30,  1995. 
Similar  authority  is  being  requested  for  your  fiscal  1995  appropriations  language.  For  what 
purpose  is  the  extended  availability  required? 

ANSWER:  This  authority  helps  the  Center  make  more  efficient  and  effective  use  of  that 
portion  of  its  annual  appropriation  that  is  earmarked  for  education  and  training  of  Federal 
court  personnel.  The  $1.8  million  constitutes  about  30  percent  of  the  Center's  non-personnel 
costs  that  are  used  directly  for  education  and  training.  The  annual  September  30th  cut-off 
for  spending  authority  denied  the  Center  the  flexibility  it  needed  to  make  the  most  of  its 
limited  funds  and  limited  the  Center's  options  in  identifying  the  best  ways  to  meet 
competing  educational  needs.  For  example,  the  judicial  calendar  makes  September  and 
October  desirable  months  for  seminars.  As  previously  structured,  the  appropriation 
obligated  the  Center  to  schedule  them  to  end  prior  to  September  30.  The  carry-over 
authority  allows  the  Center,  if  necessary,  to  move  a  limited  number  of  programs  in  a  fiscal 
cycle  into  the  first  months  of  following  fiscal  year,  when  doing  so  fits  better  into  the  overall 
training  schedule  and  the  demands  on  the  judicial  calendar. 
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QUESTION:   Does  the  Center  expect  to  carry  over  any  funds  into  fiscal  1995? 

ANSWER:  The  demands  on  the  Center  are  such  that  we  will  obligate  our  entire 
appropriation  during  the  year  we  receive  it.  Thus,  we  will  carry  no  unobligated  balance 
forward  into  fiscal  1995.  The  carry-over  authority,  however,  makes  our  budgeting  more 
efficient  and  effective,  because  it  lets  us  apply  funds  de-obligated  late  in  the  fiscal  year  to 
programs  we  can  then  schedule  for  the  first  few  months  of  the  next  fiscal  year.  In  the  past, 
we  either  lost  the  use  of  such  funds  completely  or  were  restricted  (by  the  September  30th 
spending  authority  cut-off)  in  the  uses  to  which  to  apply  them. 

Orientation  for  New  Judges  and  Probation  and  Pretrial  Officers 

QUESTION:  You  state  in  your  justifications  that  you  will  orient  250  new  judges  and  about 
700  new  probation  and  pretrial  services  officers  in  fiscal  1995.  You  indicate  that  this  is 
roughly  twice  the  number  the  Center  usually  orients  in  one  year.  How  will  the  Center 
handle  this  increase  within  the  requested  resources? 

ANSWER:  The  additional  $911,000  we  are  requesting  will  enable  us  to  conduct  the 
necessary  orientations  and  subsequent  training.  Of  this  amount,  $844,000  will  help  meet  the 
cost  of  travel  and  subsistence  of  new  judges  and  probation  and  pretrial  services  officers  to 
attend  Center  orientation  programs  immediately  following  their  appointment,  and  to 
participate  in  subsequent  training  sessions.  The  sum  of  $67,000  will  provide  for 
compensation  and  related  benefits  for  one  additional  full  time  equivalent  professional  staff 
member  to  assist  in  conducting  this  additional  training. 

QUESTION:  How  many  judges  and  probation  and  pretrial  services  officers  will  you  train 
in  fiscal  1994? 

ANSWER:  Attendance  at  Center-conducted  continuing  education  and  training  programs 
forjudges  and  probation  and  pretrial  services  off  icers  will  exceed  2000  and  1 100  respectively 
in  fiscal  1994,  (and  we  expect  to  reach  also  about  1,500  court  employees  in  other  categories 
as  well,  and  reach  almost  20,000  more  through  Center-sponsored  local  training  programs). 
In  addition,  the  Center  expects  to  conduct  orientation  programs  for  130  new  judges  and  260 
new  probation  and  pretrial  services  officers  in  fiscal  1994. 

QUESTION:  If  judicial  vacancies  are  not  filled  at  the  rate  anticipated  this  year,  will  your 
training  requirements  be  impacted  in  fiscal  1995? 

ANSWER:  If  anything,  that  would  increase  our  training  obligations  for  fiscal  1995.  Judges 
appointed  in  fiscal  1994  will  be  oriented  in  either  fiscal  1994  or  in  fiscal  1995,  depending 
on  when  in  the  fiscal  year  they  go  on  the  bench.  To  the  degree  judges  we  planned  to  orient 
in  fiscal  1994  instead  go  on  the  bench  in  fiscal  1995,  we  will  have  also  to  orient  them  in 
fiscal  1995.  The  only  way  a  delay  in  filling  vacancies  would  reduce  our  fiscal  1995 
orientation  load  would  be  if  the  vacancies  were  filled  late  in  fiscal  1995  or  in  fiscal  1996, 
thus  pushing  more  of  our  orientation  obligation  into  fiscal  1996.  For  a  host  of  obvious 
reasons,  we  do  not  believe  the  executive  branch  or  the  Senate  leadership  wants  to  delay  the 


581 


process  of  appointing  large  numbers  of  federal  judges  into  late  fiscal  1995  and  fiscal  1996. 

As  to  new  probation  and  pretrial  services  officers,  most  fiscal  year  1994  hiring  decisions  will 
occur  in  August/September  of  1994.  Thus  these  new  officers  will  not  be  ready  for 
orientation  and  training  until  fiscal  1995.  The  Center  anticipated  this  delay  when  developing 
its  request  for  funds  to  train  roughly  700  new  officers  in  fiscal  1995. 

Increase  in  Personnel 

QUESTION:  You  are  asking  for  an  increase  of  one  FTE  and  $67,000  for  an  additional  full 
time  staff  member  to  assist  in  conducting  additional  training  of  new  judges  and  probation 
and  pretrial  services  officers.  What  would  be  the  impact  of  not  receiving  the  authority  for 
this  one  additional  staff  person? 

ANSWER:  We  would  readjust  our  staffing  assignments  as  best  we  could  to  ensure  that  the 
training  the  courts  need  is  provided  efficiently  and  effectively.  While  we  need  the  additional 
position,  we  think  it  is  more  important  to  have  the  requested  training  funds  than  to  have 
the  additional  FTE  and  funds  to  support  it. 

Fiscal  1993  Requested  Supplemental 

QUESTION:  Last  year,  you  requested  a  supplemental  appropriation  of  $100,000  for  fiscal 
1993,  which  was  subsequently  denied  by  the  Congress.  What  was  the  impact  of  not  receiving 
these  supplemental  funds? 

ANSWER:  The  Bankruptcy  Judgeship  Act  of  1992  (P.L.  102-361)  created  35  new 
bankruptcy  judgeships.  The  Center  requested  the  fiscal  1993  supplemental  to  provide  the 
initial  training  and  continuing  education  costs  associated  with  the  new  judges.  Funding  of 
these  judgeships  was  also  requested  in  a  fiscal  1993  supplemental  that  was  subsequently 
denied  by  Congress.  As  the  judges  were  not  in  place  in  1993  the  subsequent  denial  of  the 
training  funds  did  not  impact  on  the  Center. 

Reimbursements 

QUESTION:  Your  budget  justifications  show  a  decrease  in  reimbursements  received  by  the 
Federal  Judicial  Center  -  -  going  from  $1,210,000  in  fiscal  1993  actuals,  to  $192,000  planned 
for  fiscal  1994  and  $70,000  planned  for  fiscal  1995.  What  was  the  reason  for  the  higher  level 
of  reimbursements  in  fiscal  1993,  and  why  will  these  reimbursements  not  continue  in  fiscal 
1994  and  fiscal  1995? 

ANSWER:  In  fiscal  1990,  Congress  decided  that  the  courts'  "salaries  and  expenses" 
appropriations  should  include  $1,000,000  (raised  to  $1,100,000  in  1991)  for  reimbursement 
to  the  Center  for  training  "new  Federal  court  personnel."  In  fiscal  1994,  at  the  request  of 
the  Judicial  Conference  and  the  Center,  Congress  transferred  these  funds  to  the  Center's 
appropriation  base.  Thus,  although  the  funds  appropriated  directly  to  the  Center  rose  by 
$950,000  in  fiscal  1994,  this  increase  was  entirely  due  to  the  budget-neutral  transfer  from 


582 


the  "salaries  and  expenses"  appropriation.  Total  appropriated  funds  available  to  the  Center 
directly  and  through  reimbursement  fell  by  $150,000  from  1993  to  1994. 
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Questions  Submitted  by  Representative  Harold  Rogers 

JUDICIAL  VACANCIES 

The  FY94  justification  anticipated  only  26  vacancies  in  Article  III  judgeships  by  the  end  of 
FY94,  and  an  average  of  45  vacancies  in  FY93.  The  FY94  appropriation  gave  the  full 
request  to  support  these  vacancy  levels.  However,  the  FY95  justification  now  estimates  the 
vacancy  level  to  be  much  higher  -  89  vacancies  in  FY94,  and  116  vacancies  in  FY93. 

QUESTION:  Please  provide  a  breakdown  of  the  following:  number  and  cost  of  judgeships 
assumed  and  funded  by  the  FY94  appropriation;  number  and  cost  of  actual  judgeships 
estimated  to  be  filled  in  FY94. 

ANSWER:  The  FY94  appropriation  assumed  and  funded  790  average  FTE  for  active 
Article  III  judgeships  and  an  average  of  393  Article  III  judges  on  senior  status  or  disability, 
or  retired.  The  funding  associated  with  the  salaries  and  benefits  of  Article  III  judges  totaled 
$172,131,000. 

The  FY94  financial  plan  assumes  727  average  FTE  for  active  Article  III  judgeships  and  an 
average  of  421  Article  III  judges  on  senior  status  or  disability,  or  retired.  The  funding 
provided  for  Article  III  judges  totals  $159,722,000. 

QUESTION:  What  has  been  the  impact  of  the  higher  FY95  estimate  of  judicial  vacancies 
on  the  FY94  base  and  the  FY95  request? 

ANSWER:  The  revised  estimates  of  average  vacancies  for  active  judges  and  average  FTE 
for  senior  status  and  retired  judges  reduced  the  funding  requirements  by  $12.4  million.  The 
base  for  Article  III  judges  was  reduced  by  that  amount.  The  increase  requested  for  an 
additional  56  FTE  for  active  Article  III  judges  and  19  additional  average  senior  and  retired 
judges  is  requested  over  the  adjusted  base  of  $159,722,000  for  a  total  of  $172,590,000. 

QUESTION:   If  no  reduction  was  taken  to  base,  please  explain  why. 

ANSWER:  The  base  for  the  cost  of  Article  III  judges  was  reduced  by  $12.4  million  and  the 
base  for  the  costs  of  supporting  personnel  was  increased  by  the  same  amount. 

QUESTION:  What  is  the  total  dollar  amount  of  funds  appropriated  to  fill  vacant  judgeships 
currently  being  used  for  other  purposes.   How  are  you  spending  those  funds  in  FY94? 

ANSWER:  The  $12.4  million  will  partially  offset  the  cost  of  locality  pay  for  court  employees 
for  nine  months  in  FY94.  The  total  estimated  cost  for  locality  pay  in  FY94  for  the  Courts 
is  approximately  $26  million. 

QUESTION:  You  anticipate  having  only  33  vacancies  remaining  in  FY  1995.  Please 
provide  for  the  record  the  methodology  used  to  derive  this  estimate. 
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ANSWER:  Projections  for  requirements  for  filling  authorized  judgeships  and  for  senior 
judges  are  based  on  historical  trends.  The  historical  analysis  includes  consideration  of  cause 
for  termination  of  active  service,  including  death  and  retirement,  and  of  the  confirmation 
process.  The  judiciary  also  works  with  the  Office  of  the  White  House  General  Counsel,  the 
Department  of  Justice,  and  the  Senate  Judiciary  Committee  to  determine  the  numbers  of 
individuals  in  the  nomination  process  or  confirmation  process.  In  addition  to  trend  analysis 
and  contacts  with  the  executive  and  legislative  branches,  specific  factors  which  may  have  an 
impact  on  a  judge's  retirement  decisions,  such  as  legislation  which  changes  pay  or  benefits 
are  considered.  The  major  cause  of  variances  in  the  estimates  is  the  confirmation  process, 
nominations  and  confirmations,  over  which  the  judiciary  has  no  control. 

QUESTION:  What  has  been  the  impact  on  your  Court  Security  requirements  given  the 
decrease  in  the  number  of  judicial  vacancies  filled? 

ANSWER:  The  delay  in  filling  judicial  vacancies  minimally  affects  the  projected  court 
security  program  requirement  which  is  primarily  driven  by  the  security  needs  of  new 
courthouses,  renovated  space,  and  leased  space. 

There  are  minimum  security  requirements  associated  with  a  facility  whether  or  not  it  if  fully 
occupied  in  terms  of  the  number  of  judges:  entrances  where  screening  posts  and  equipment 
are  staffed,  the  presence  of  closed  circuit  television  monitoring  posts,  the  number  of  floors 
requiring  roving  patrols,  the  number  of  hours  of  operation,  and  other  similar  activities  as 
authorized  by  section  1010  of  the  Judicial  Improvement  and  access  to  Justice  Act  (Pub.  L. 
100-72). 

Furthermore,  when  a  judge  takes  senior  status  the  security  needs  are  unchanged.  The  court 
shows  a  judicial  vacancy  but  the  security  needs  are  not  reduced. 

CARRYOVER 

Last  year,  you  anticipated  only  about  $2.9  million  in  carryover  from  FY93  in  the  salaries 
and  expenses  account.  However,  your  FY95  justification  shows  that  you  actually  carried 
over  $32.6  million  into  FY94. 

QUESTION:  Please  provide  for  the  record  the  sources  from  which  the  carryover  was 
derived. 

ANSWER:  The  major  portion  of  the  carryover  ($22.1  million)  derives  from  the  no-year 
appropriation  for  the  non-recurring  costs  of  establishing  the  85  new  judgeships  authorized 
by  the  Federal  Judgeship  Act  of  1990.  The  reason  for  the  balance  was  the  slower  than 
anticipated  rate  of  Article  III  judge  appointments  in  FY93.  The  remaining  unobligated 
balances  carried  forward  result  from  no-year  funding  authority  for  tenant  alterations  ($4 
million),  receipts  from  the  Crime  Victims  Fund  available  to  operate  the  Felony  Fine  Center 
($6  million),  and  no-year  authority  for  lawbook  purchases  ($.5  million). 
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QUESTION:   How  are  these  carryover  funds  being  distributed  in  FY94? 

ANSWER:  These  balances  will  be  obligated  for  the  specific  purposes  for  which  they  were 
appropriated. 

QUESTION:  What  specific  methodology  was  used  to  derive  your  estimate  of  $500,000 
carryover  into  FY94? 

ANSWER:  It  is  anticipated  that  the  no-year  funds  for  the  judgeships,  tenant  alterations,  and 
the  Felony  Fine  Center  will  be  obligated  in  FY94.  The  $500,000  carryover  to  FY95  is 
related  to  the  no-year  funding  authorization  to  provide  for  lawbook  purchases.  Because  it 
is  imperative  to  the  Judiciary  for  legal  subscriptions  to  continue  on  interrupted,  and  because 
subscriptions  are  renewed  throughout  the  year,  the  Judiciary  is  allowed  a  minimal  amount 
of  no-year  funding  for  lawbooks  to  continue  subscriptions  in  the  event  an  Appropriation  Bill 
is  not  passed  by  the  beginning  of  the  fiscal  year. 

PAY  INCREASES 

QUESTION:  Please  provide  a  breakout  of  the  following  for  each  Judiciary  account:  cost 
to  annualize  FY94  locality  pay;  request  for  FY95  locality  pay;  request  for  other  FY95  pay 
increases. 

ANSWER:  The  FY95  budget  request  for  Judiciary,  exclusive  of  the  Supreme  Court, 
includes  the  cost  to  annualize  FY94  locality  pay  and  provision  for  a  1.696  pay  adjustment 
in  FY95  for  nine  months.  The  breakout  by  account  follows. 


Annualize 

1.6% 

Account 

FY94  Locality 

FY95 

($000) 

($000) 

Court  of  Appeals  for  the 

Federal  Circuit 

60 

97 

Court  of  International  Trade 

0 

56 

Courts  of  Appeals,  District  Courts,  and 

Other  Judicial  Services: 

Salaries  and  Expenses 

8,504 

17,568 

Defender  Services 

789 

2,666 

Court  Security 

15 

17 

Administrative  Office  of  the  U.S.  Courts 

445 

530 

Federal  Judicial  Center 

88 

118 

U.S.  Sentencing  Commission 

97 

125 

Total 

$9,998 

$21,177 

QUESTION:  Executive  branch  agencies  have  only  requested  a  flat  1.6%  increase  to  cover 
both  these  costs.   Why  does  your  request  differ  from  the  executive  branch? 
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ANSWER:  The  judiciary's  request  does  not  differ  from  the  executive  branch.  The  budget 
staff  communicated  closely  with  OMB  and  other  executive  agencies  to  insure  consistency 
in  the  formulation  of  the  FY95  budget  request.  The  guidance  from  OMB  for  the  fiscal  year 
1995  request  allowed  for  annualization  of  fiscal  year  1994  locality  pay  (3  months)  and  for 
a  1.6  percent  pay  adjustment  for  nine  months  in  fiscal  year  1995  which  could  provide 
funding  for  an  ECI  or  locality  pay  or  a  combination.  The  Judiciary's  request  is  consistent 
with  that  guidance. 

QUESTION:  If  you  were  given  a  flat  1.6%  increase,  how  much  would  your  request  be 
reduced  by? 

ANSWER:  Assuming  the  flat  1.6%  increase  would  apply  for  nine  months  in  FY  1995,  no 
reduction  could  be  taken  since  that  is  the  pay  adjustment  which  the  Judiciary  included  in 
the  budget  request. 

DEFENDER  SERVICES 

QUESTION:  You  have  requested  a  reprogramming  in  FY  1994  to  open  10  new  federal 
defender  organizations.'  In  addition,  you  are  asking  for  an  additional  6  organizations  to  be 
opened  in  FY  1995.  What  specific  criteria  did  the  Judicial  Conference  use  to  determine 
whether  to  establish  these  new  federal  defender  organizations?  How  many  requests  did  the 
Judiciary  receive  for  FY  1994  and  FY  1995  to  establish  new  defender  organizations?  How 
many  requests  were  denied? 

ANSWER:  The  statutory  criteria  for  establishing  defender  organizations  are  set  forth  in 
subsection  (g)  of  the  Criminal  Justice  Act  (CJA),  18  U.S.C.  §  3006A.  The  CJA  provides 
for  the  establishment  of  a  federal  public  or  community  defender  organization  in  any  district, 
or  part  of  a  district,  in  which  at  least  200  persons  annually  require  the  appointment  of 
counsel.  Two  adjacent  districts  or  parts  of  districts  may  aggregate  the  number  of  persons 
required  to  be  represented  to  establish  eligibility. 

The  Judiciary  considers  several  additional  factors  to  determine  whether  to  establish  a 
federal   public   or   community   defender   organization   in    a   given   district,    including: 

(1)  assessment  of  the  quality  of  Criminal  Justice  Act  (CJA)  panel  attorney  representation; 

(2)  panel  attorney  availability;  (3)  cost  per  case;  (4)  volume  of  caseload;  and  (5)  potential 
services  a  federal  defender  organization  could  provide  to  a  district.  Districts  typically 
request  establishment  of  a  federal  defender  organization  due  to  concerns  about  the 
administrative  burden  and  attendant  cost  associated  with  panel  attorney  selection, 
management,  payment,  and  training;  general  dissatisfaction  with  the  quality  of 
representation  and  the  availability  of  qualified  counsel;  and  the  departure  of  experienced 
attorneys  from  the  CJA  panel. 

The  Judiciary  has  received  10  requests  to  establish  federal  defender  organizations  in  FY 
1994.  In  five  of  these  requests,  the  districts  were  required  to  form  a  combined-district 
federal  defender  organization  with  an  existing  office  or  one  of  the  proposed  offices  because 
the  districts  did  not  meet  the  statutory  threshold  of  200  CJA  appointments. 
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The  Judiciary  also  has  undertaken  an  initiative  to  provide  CIA  resource  counsel  in  districts 
where  the  establishment  of  a  federal  defender  organization  would  not  be  feasible  or 
desirable  at  the  present  time.  Under  the  resource  counsel  initiative,  local  experienced 
federal  criminal  defense  practitioners  would  assist  the  court  in  organizing  training  programs 
for  panel  attorneys  and  would  be  available  to  respond  to  questions  from  panel  attorneys 
regarding  substantive  matters  arising  in  connection  with  their  CJA  representation.  The 
Administrative  Office  would  contract  with  resource  counsel  to  provide  panel  attorney 
support  services.    Resource  counsel  has  been  approved  for  two  districts. 

QUESTION:  Please  provide  a  breakdown  of  the  following  for  each  of  the  10  new  proposed 
FDOs  proposed  for  FY  1994  and  the  6  proposed  for  FY  1995:  cun-ent  caseload  of  each 
district,  per  cost  case  for  panel  attorney  representation,  per  case  cost  for  representation 
provided  by  a  defender  organization. 

ANSWER:  The  chart  below  provides  projected  FY  1994  caseload  and  panel  attorney  and 
federal  defender  cost  per  case  figures,  excluding  start-up  costs,  for  the  10  districts  in  which 
a  new  federal  defender  organization  or  branch  office  is  proposed.  The  locations  for  the 
proposed  six  new  defender  organizations  to  be  established  in  FY  1995  have  not  yet  been 
identified.  However,  based  upon  historical  experience  and  caseload  projections,  at  least  six 
additional  organizations  will  be  required. 


District 

CJA  Caseload 
(Appointments) 

Panel  Attorney 
Cost  per  Case 

Defender 
Organization 
Cost  per  Case* 

Alabama  (S) 

440 

$1,405 

$2,250 

Arkansas 
(E&  W) 

540 

1,790 

2,965 

Guam 

110 

1,930 

3,905 

Idaho 

150 

2,515 

4,150 

Indiana  (S) 

330 

1,650 

2,635 

Iowa  (N) 

200 

2,810 

2,865 

Michigan  (W) 

310 

2,450 

3,750 

New 
Hampshire 

130 

4,150 

4,735 

Ohio  (S) 

700 

1,455 

2,765 

*The  cost  per  case  does  not  take  into  account  the  administrative  savings  resulting 
from  the  creation  of  a  federal  defender  organization.  Federal  defender  organizations 
assist    the    courts    by    reducing  judicial    workload    and    costs    associated    with 
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administering  the  CJA  panel  and  reviewing  and  processing  CJA  attorney  and  expert 
compensation  and  reimbursement  claims.  That  is,  much  of  the  administrative  work 
associated  with  CJA  cases,  such  as  reviewing  and  approving  vouchers,  would  virtually 
be  eliminated  in  cases  represented  by  the  federal  defender  organization.  In  addition, 
by  offering  advice  and  making  resources  available  in  actual  cases,  the  federal 
defender  can  serve  as  a  valuable  resource  to  panel  attorneys  and  can  increase  the 
efficiency  of  some  panel  attorneys. 

In  large  part  because  CJA  panel  attorney  hourly  compensation  rates  have  been 
increased  in  only  16  of  the  94  judicial  districts  since  1984  (and  in  none  of  the  10 
above-listed  districts),  the  panel  attorney  cost  per  case  in  the  districts  is  expected  to 
be  lower  than  the  projected  cost  per  case  for  a  federal  defender  organization.  The 
chief  judges  of  the  10  district  courts  have,  however,  emphasized  the  importance  of 
creating  the  offices.  The  current  panel  attorney  compensation  rates  are  proving  too 
low  to  attract  a  sufficient  number  of  panel  attorneys  with  the  requisite  skill  and 
knowledge  required  to  provide  a  consistent  quality  of  defense  services  in  a  modern 
federal  criminal  prosecution,  and  establishing  a  federal  defender  organization  is  the 
only  practical  alternative  to  increasing  the  rates  to  a  level  necessary  to  attract 
qualified  panel  attorneys.  Also,  with  a  federal  defender  organization,  the  cost  of 
providing  representation  under  the  CJA  can  be  better  predicted  and  controlled. 

QUESTION:  If  both  the  reprogramming  and  the  request  are  granted,  how  many  districts 
will  be  without  a  defender  organization?  What  are  the  Judiciary's  plans  to  establish  future 
defender  organizations? 

ANSWER:  Currently,  54  federal  defender  organizations  provide  representation  in  61 
judicial  districts.  If  the  current  request  to  establish  federal  defender  organizations  or  branch 
offices  of  existing  organizations  in  10  districts  is  approved,  71  of  the  94  judicial  districts  will 
have  a  federal  defender  organization. 

The  judiciary  plans  to  establish  future  defender  organizations  where  the  factors  listed  above 
justify  their  creation. 
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JUDICIARY  FUNDING  TRENDS 

QUESTION:  Please  provide  for  the  record  a  chart  breaking  out  judiciary  funding  for  each 
fiscal  year  for  the  last  10  years  (FY84  -  FY94)  as  following:  fiscal  year;  request;  percentage 
increase  over  prior  year  appropriations  of  request;  fiscal  year  actual  appropriations;  % 
increase  over  prior  year  of  actual  appropriation.  Include,  and  indicate,  all  supplemental 
and  amendments. 


Percent  Iricr 

. 

Requested  Over 

Total  Percent 

Prior  Year 

IncrOver 

Initial 

Initial  Appn 

Supplemental 

'Supplemental 

Sequester/ 

Total  Annual 

Prior  Year 

Year 

Requested 

Amendment  ;■ 

Appropriation 

<Incl  Amend)  ! 

Requested 

■Approved 

Recission  •>'■ 

Appropriation  -. 

Total  Appn 

1983 

834,183 

12,000 

791,007 

34,983 

19,712 

810.719 

1984 

926,028 

883,040 

17.1% 

29,421 

8,225 

891,265 

9.9% 

1985 

1,023,521 

973,486 

15.9% 

62,813 

66,929 

1,040,415 

16.7% 

1986 

1,139,051 

1,066,925 

17.0% 

7,046 

6,346 

(42,114) 

1,031,157 

-0.9% 

1987 

1,227,784 

1,192,592 

15.1% 

72,237 

67,116 

1,259,708 

22.2% 

1988 

1,460,678 

1,329,934 

22.5% 

56,691 

0 

1,329,934 

5.6% 

1989 

1,732,318 

1,449,873 

30.3% 

50,605 

6,300 

1,456,173 

9.5% 

1990 

1.701,509 

72,628 

1,690,498 

22.4% 

28,766 

30,766 

(18,933) 

1,702,331 

16.9% 

1991 

2,045,214 

(19,940) 

1,956,797 

19.8% 

79,874 

79,084 

2,035,881 

19.6% 

1992 

2,545,941 

8,000 

2,339,440 

30.5% 

31,550 

31,550 

2,370,990 

16.5% 

1993 

2,806,834 

28,800 

2,471,819 

21.2% 

98,420 

60,500 

2^32,319 

6.8% 

1994 

3,162,383 

2,741,208 

27.9% 

0 

0 

(3,000) 

2,738,208 

8.1% 
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Questions  Submitted  by  Representative  James  P.  Moran 

QUESTION:  Why  is  the  court  requesting  a  general  provision  to  grant  federal  judges  a  1.6% 
cost-of-living  increase  in  fiscal  year  1995  when  historically  judges  salaries  have  been  tied  to 
those  of  members  of  Congress? 

ANSWER:  Pub.  L.  97-92  Sec.  140  states  that  none  of  the  funds  appropriated  shall  be 
obligated  or  expended  to  increase  "any  salary  of  any  Federal  judge  or  Justice  of  the 
Supreme  Court,  except  as  may  be  specifically  authorized  by  Act  of  Congress  hereafter 
enacted".  Therefore,  unless  Sec.  140  is  waived  the  judges  cannot  receive  a  salary  adjustment 
calculated  in  accordance  with  the  computation  method  set  forth  in  the  Ethics  Reform  Act. 
In  the  event  Congress  authorizes  a  pay  increase,  the  legislation  to  allow  an  increase  for 
Federal  judges  and  Justices  of  the  Supreme  Court  is  provided  for  in  our  General  Provisions 
each  year. 

DEATH  PENALTY  RESOURCE  CENTER 

QUESTION:  What  statistical  information  or  other  data  do  you  have  to  support  the  belief 
that  the  existence  of  death  penalty  resource  centers  is  a  more  efficient  means  of  providing 
adequate  representation  as  opposed  to  the  traditional  method  of  using  court  appointed 
attorneys  without  the  assistance  of  resource  centers? 

ANSWER:  The  Administrative  Office  is  in  the  process  of  developing  statistical  information 
relevant  to  the  question  of  whether  the  existence  of  death  penalty  resource  centers  is  a 
more  efficient  means  of  providing  adequate  representation  compared  to  using  court 
appointed  attorneys  without  the  assistance  of  resource  centers.  In  addition,  both  the 
General  Accounting  Office  and  the  House  Appropriations  Committee  Investigations  and 
Surveys  Staff  are  exploring  this  question.  Information  will  be  provided  the  Congress  as  soon 
as  it  is  available. 

Generally,  representation  provided  by  defender  organizations  is  more  cost-effective  than 
panel  attorney  representation.  Resource  center  attorneys  are  experienced  in  Eighth 
Amendment  and  habeas  corpus  jurisprudence  and  thus  provide  quality  representation  with 
less  need  for  out-of-court  research  and  preparation. 

Without  resource  center  support  and  advice  the  pool  of  attorneys  qualified  to  furnish  capital 
representation  in  federal  court  would  significantly  diminish.  Due  to  the  28%  increase  in  the 
death  row  population  since  resource  centers  were  first  funded  in  1988  as  well  as  the  large 
number  of  death-sentenced  inmates  who  have  completed  their  state  direct  appeal,  the 
resulting  crisis  in  providing  counsel  for  capital  cases  would  be  greater  than  that  which  led 
to  the  creation  of  resource  centers. 

The  recently  established  Subcommittee  on  Death  Penalty  Representation  of  the  Judicial 
Conference  Committee  on  Defender  Services  expects  both  to  reevaluate  the  death  penalty 
resource  center  program  and  develop  recommendations  for  ensuring  effectiveness  and  cost 
efficiency  in  death  penalty  representation.  The  Subcommittee  will  study  the  current  method 
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of  providing  representation  to  death  sentenced  inmates  as  well  as  potential  alternative 
methods.  Potential  alternatives  include  proposals  to  maximize  direct  representation  by 
defender  organizations,  some  of  which  could  entail  creating  defender  organizations  designed 
to  provide  direct  representation  only. 

QUESTION:  How  are  states,  which  have  a  DPRC,  providing  appropriated  funds  for 
DPRCs?  Do  you  believe  there  is  sufficient  participation  by  the  states?  What  steps  does 
the  Administrative  Office  plan  to  undertake  to  ensure  adequate  state  participation  in  the 
DPRC  or  adequate  funding  from  other  sources? 

ANSWER:  States  are  not  sufficiently  participating  in  the  effort  to  provide  counsel  in  capital 
post-conviction  proceedings.  Only  9  of  the  19  operational  resource  centers  receive  state 
appropriated  funds,  while  the  remainder  rely  solely  upon  private  funding  sources  to  support 
their  non-federal  work.  Most  resource  centers,  including  those  which  receive  state 
appropriated  funds,  have  advised  that  the  amount  of  non-CJA  funding  available  to  them  is 
not  adequate  to  satisfy  the  demand  for  state  court  related  services. 

The  most  cost-effective  and  legally  sound  approach  to  providing  counsel  services  in  capital 
post-conviction  federal  proceedings  entails  counsel  having  an  ability  to  perform  work  in  both 
state  and  federal  court.  A  center's  inability  to  obtain  adequate  non-CJA  funding  limits  the 
services  it  can  provide  in  state  court.  As  a  consequence,  funding  shortfalls  have  an  impact 
on  the  ability  to  perform  both  state  and  federal  work. 

As  a  condition  of  receiving  its  CJA  grant,  each  resource  center  is  required  by  the  Defender 
Services  Committee  of  the  Judicial  Conference  and  the  Administrative  Office  to  obtain  a 
specified  amount  of  non-CJA  funding.  The  amount  required  must  be  at  least  sufficient  for 
the  center  to  satisfy  the  demand  for  state  court  services  that  arise  in  connection  with  the 
center's  federal  workload. 

In  addition,  resource  centers,  which  were  created  by  task  forces  of  state  judges,  legislators, 
attorneys  general,  and  prominent  members  of  the  private  bar,  still  enjoy  broad  support  at 
both  the  state  and  national  level.  In  particular,  the  American  Bar  Association,  the  National 
Association  of  Criminal  Defense  Lawyers,  and  the  National  Legal  Aid  and  Defender 
Association  continue  to  offer  resource  centers  assistance  in  fulfilling  their  mission.  The 
Administrative  Office  provides  these  groups  with  information  they  request  as  part  of  their 
efforts  to  assist  resource  centers  in  obtaining  funds  to  support  their  state  court  work.  In 
addition,  the  Administrative  Office  is  considering  initiatives  to  communicate  more  effectively 
with  resource  center  boards  of  directors  and  others  to  ensure  that  the  need  for  non-CJA 
funding  is  fully  appreciated. 

QUESTION:  How  do  you  evaluate  budget  submissions  by  each  center  for  staffing 
requirements?  How  do  you  measure  the  effectiveness  and  efficiency  of  each  center  in  its 
use  of  resources? 

ANSWER:  The  Judicial  Conference  Committee  on  Defender  Services,  with  the  assistance 
of  the  Defender  Services  Division  of  the  Administrative  Office  of  the  United  States  Courts, 
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evaluates  budget  submissions  for  each  death  penalty  resource  center  based  upon  the 
following  criteria: 

1)  the  projected  caseload  and  attendant  workload; 

2)  the  anticipated  division  between  federal  and  state  court  work; 

3)  the  personnel  required  to  support  federal  court  work; 

4)  evidence  of  sources  of  non-federal  funding  to  support  state  court  work; 

5)  the  impact  of  disparate  state  laws  and  practices  on  both  the  movement  and  cost  of 
death  penalty  habeas  corpus  cases;  and 

6)  the  historical  relationship  between  funding  and  workload  for  each  resource  center. 

•  The  Judicial  Conference  evaluates  the  effective  and  efficient  use  of  Criminal  Justice 
Act  grant  resources  by  requiring,  as  a  condition  of  funding,  that  death  penalty 
resource  centers  submit  annual  reports  of  operations,  annual  audits  by  independent 
accounting  firms,  and  quarterly  reports  on  workload  and  expenditures.  In  addition, 
it  is  hoped  that  the  ongoing  evaluation  of  the  death  penalty  resource  center  concept 
will  provide  additional  tools  by  which  the  Judicial  Conference  may  evaluate 
individual  resource  centers. 

QUESTION:  How  does  a  DPRC  get  involved  in  each  case?  Is  there  a  request  from  each 
defendant  for  representation  before  the  center  gets  involved?  Can  cases  be  self  initiated 
by  the  centers  or  is  there  a  request  by  the  federal  court  for  participation  by  the  centers? 

ANSWER:  Resource  centers  become  involved  in  cases  through  direct  representation,  the 
recruitment  of  counsel,  and  consultation  with  recruited  counsel,  because  a  court,  an 
attorney,  or  a  client  has  requested  that  they  do  so. 

Resource  centers  were  established  to  enhance  the  process  by  which  capital  post-conviction 
cases  proceed  through  state  and  federal  courts.  To  this  end,  it  is  intended  that  resource 
centers  be  generally  aware  of  the  progress  of  capital  cases  through  the  state  appellate 
process.  Once  a  capital  defendant's  case  has  been  affirmed  on  direct  appeal  by  the  state's 
highest  court  and  any  petition  for  certiorari  to  the  United  States  Supreme  Court  has  been 
resolved,  consistent  with  the  district  court  plan  for  providing  counsel  in  death  penalty  cases, 
a  resource  center  is  expected  to  recruit  qualified  counsel  willing  to  represent  the  capital 
defendant  in  state  and  federal  post-conviction  proceedings.  While  centers  assist  courts  by 
recruiting  counsel,  any  counsel  identified  must  be  recommended  for  appointment  to  the 
court  in  which  a  proceeding  is  brought.  Thus,  the  decision  to  appoint  a  particular  attorney 
to  represent  a  capital  defendant  in  post-conviction  proceedings  is  made  by  the  court. 
Experience  indicates  that,  because  of  the  complexity  of  capital  litigation  and  the  severe 
consequences  of  an  attorney's  error,  counsel  are  usually  unwilling  to  accept  an  appointment 
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in  the  absence  of  a  firm  commitment  that  a  resource  center  will  be  available  to  provide 
expert  advice  and  assistance. 

QUESTION:  What  is  your  reaction  to  the  suggestion  by  some  state  Attorneys  General  that 
they  receive  federal  funds  in  line  with  what  is  appropriated  for  the  DPRCs? 

ANSWER;  Attorney  General  funding  should  not  be  viewed  as  a  function  of  funding  for 
DPRCs.  A  person  charged  with  a  capital  offense  is  legally  entitled  to  have  certain  lines  of 
legal  and  factual  inquiry  pursued  in  order  to  ensure  that  a  sentence  of  death  is  appropriate. 
In  prosecuting  capital  crimes,  states  sometimes  fail  to  provide  capital  defendants  with  the 
funds  necessary  for  these  questions  to  be  pursued.  Funding  for  DPRCs  is  part  of  the 
commitment  of  federal  resources  required  to  provide  a  federal  remedy  for  this  systemic 
shortcoming. 

Attorneys  General,  on  the  other  hand,  have  had  the  benefit  of  resources  devoted  to  the 
prosecution  of  criminal  defendants  by  local  and  state  police  departments  and  prosecutor 
offices.  They  have  vast  and  varied  resources  available,  including  the  deployment  of  state 
police,  investigative  personnel,  psychiatrists,  and  other  experts. 

A  study  was  completed  in  1991  by  the  American  Bar  Association,  at  the  request  of 
Congressman  Don  Edwards,  on  the  relative  resources  available  for  the  prosecution  and 
defense  in  capital  cases.  The  report  concluded  that  there  is  a  disparity  of  funding  which 
favors  the  prosecution  at  all  levels  of  capital  cases. 

QUESTION:  Are  pro  bono  attorneys  available  in  adequate  numbers  to  satisfy  the  growing 
demand  for  counsel  to  represent  indigent  defendants  in  federal  habeas  proceedings? 

ANSWER:  No.  Currently,  there  are  a  significant  number  of  death  row  inmates  without 
counsel.  The  pool  of  attorneys  skilled  in  the  intricacies  of  Eighth  Amendment  and  habeas 
corpus  jurisprudence  is  limited.  In  addition,  it  is  becoming  increasingly  difficult  to  find  law 
firms  willing  to  serve  as  volunteer  counsel.  Representation  of  a  death  sentenced  inmate 
requires  physical,  psychological  and  financial  commitment,  which  few  solo  practitioners  and 
small  law  firms  are  able  to  give.  Moreover,  a  substantial  percentage  of  the  nation's  largest 
law  firms,  which  have  the  resources  to  support  a  death  penalty  case,  are  already  providing 
representation  in  at  least  one  post-conviction  case. 

QUESTION:  What  services  do  DPRCs  provide  to  pro  bono  and  court  appointed  attorneys 
in  federal  death  penalty  habeas  cases? 

ANSWER:  Resource  centers  provide  advice  and  support  services  to  appointed  andpro  bono 
counsel  in  federal  death  penalty  habeas  corpus  cases.  Experience  indicates  that  in  most 
cases,  private  lawyers  will  not  agree  to  undertake  representation  without  a  commitment  of 
assistance  from  the  resource  center.  The  center  provides  training  and  materials  and 
concrete  case-specific  assistance  to  these  lawyers.  The  case-specific  support  may  include 
assistance  in  the  following  areas:  record  completion;  exhaustion  of  state  remedies; 
identification  of  issues;  and  review  of  draft  pleadings  and  briefs.  The  need  to  provide  case- 
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specific  assistance  varies  with  the  case,  usually  depending  upon  the  experience  level  of  the 
private  lawyer. 

QUESTION:  How  are  federal  courts  meeting  their  obligations  to  appoint  counsel  to 
represent  indigent  death  row  defendants? 

ANSWER:  As  required  by  the  Anti-Drug  Abuse  Act  of  1988,  21  U.S.C.  §  848(q)  (ADAA), 
federal  courts  appoint  attorneys  to  represent  financially  eligible  federal  habeas  corpus 
petitioners  under  a  death  sentence.  The  ADAA  establishes  qualification  and  appointment 
standards  for  counsel  in  death  cases  and  authorizes  the  federal  courts  to  compensate 
attorneys  at  rates  reasonably  necessary  to  secure  competent  counsel.  The  Judicial 
Conference  has  established  a  guideline  range  of  $75  to  $125  per  hour  to  assist  in  curbing 
counsel  costs.  However,  in  some  districts,  rates  in  excess  of  the  guideline  range  have  been 
authorized  as  necessary  to  effect  ADAA  requirements. 

It  is  commonly  recognized  that  higher  fees  alone  are  not  sufficient  to  ensure  the  availability 
of  counsel  who  have  the  expertise  necessary  to  furnish  adequate  representation  in  capital 
cases.  Death  penalty  litigation  requires  specialized  expertise  possessed  by  few  lawyers  and 
a  time  and  financial  commitment  that  most  lawyers  are  indisposed  to  make.  Death  penalty 
centers  were  established  by  the  federal  judiciary  in  order  to  address  this  concern.  By 
furnishing  direct  representation  as  well  as  by  recruiting,  training,  and  providing  expert 
assistance  to  private  attorneys,  resource  centers  are  able  to  assist  courts  in  ensuring  that 
competent  attorneys  are  available  for  appointment  in  capital  post-conviction  cases. 

QUESTION:   Do  DPRCs  represent  death  row  defendants  directly? 

ANSWER:  Yes,  death  penalty  resource  centers  provide  both  direct  representation  and 
consultation  services.  In  a  direct  representation  case,  the  resource  center  serves  as  counsel 
of  record  for  a  death  sentenced  prisoner,  performing  all  duties  required  of  counsel. 

QUESTION:  How  important  are  these  DPRCs  in  assisting  federal  judges  in  their  effort  to 
ensure  that  death  row  defendants  receive  adequate  representation? 

ANSWER:  The  services  furnished  by  resource  centers  are  an  integral  part  of  the  federal 
judiciary's  effort  to  ensure  that  death  row  inmates  receive  adequate  representation  in  the 
most  cost-effective  manner.  Resource  centers  assist  the  federal  courts  in  the  following  ways: 

•  Resource  centers  help  courts  recruit  competent  counsel  early  in  the  capital  appeals 
process.  The  prospect  of  specialized  assistance  from  resource  centers  also  makes  it 
easier  to  recruit  competent  counsel.  Where  counsel  cannot  be  recruited  in  an 
individual  case,  the  resource  center  may  be  able  to  provide  direct  representation, 
allowing  the  litigation  to  go  forward. 

•  Resource  centers  also  facilitate  continuity  of  counsel.  In  many  cases  in  the  past, 
counsel  appointed  in  the  state  courts  would  decline  to  continue  providing 
representation  once  the  state  proceedings  were  concluded.  This  would  require  new 
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counsel  and  a  delay  in  the  presentation  of  the  case.  The  activity  of  the  resource 
centers  in  recruiting  competent  counsel  early  in  the  process  has  reduced  the 
frequency  of  these  interruptions. 

•  Resource  centers  help  ensure  that  counsel  will  perform  necessary  factual 
investigations  and  legal  research,  to  the  end  that  all  nonfrivolous  claims  are 
presented  in  a  timely  and  comprehensible  manner. 

•  Resource  centers  provide  information  to  courts  regarding  the  anticipated  filing  of  a 
habeas  petition,  thereby  enabling  courts  to  marshal  judicial  resources  in  order  to 
avoid  delays  in  addressing  "last  minute"  applications.  This  has  become  a  service  on 
which  many  courts  have  come  to  depend. 

•  In  some  cases  the  provision  of  adequate  legal  representation  may  require  that 
litigation  be  interrupted  in  order  to  conduct  necessary  investigations  and  research. 
The  resource  centers  inherited  a  backlog  of  death  penalty  cases,  many  of  which  were 
handled  by  underpaid,  untrained,  and  unqualified  counsel  who  failed  to  conduct 
necessary  investigations  and  research  prior  to  filing.  As  the  resource  centers  become 
more  involved  in  assistance  prior  to  the  filing  of  post-conviction  pleadings  the 
numbers  of  such  cases  will  be  reduced. 

•  Where  resource  centers  are  not  available,  pro  se  petitions  are  often  filed  which 
present  incomplete  and  poorly  prepared  renditions  of  issues,  facts  and  the  procedural 
history  of  the  case.  Under  this  circumstance,  a  judge  must  appoint  counsel  to 
represent  the  petitioner  and  appointed  counsel  must  become  familiar  with  the  record 
of  the  case,  including  all  pertinent  facts,  and  ascertain  relevant  law.  This  process  is 
time  consuming  and  inefficient.  Even  after  it  is  completed,  if  appointed  counsel  is 
untrained  in  the  intricacies  of  Eighth  Amendment  litigation  and  habeas  corpus 
jurisprudence,  an  amended  petition  may  still  fail  to  address  all  constitutional  issues 
present  in  the  case.  This  would  necessitate  an  additional  round  of  habeas  litigation 
focused  now  on  procedural  issues  as  well  as  claims  of  constitutional  error. 

QUESTION:  Do  the  DPRCs  intend  to  increase  or  decrease  their  direct  representation  of 
death  row  defendants? 

ANSWER:  The  recently  established  Subcommittee  on  Death  Penalty  Representation  of  the 
Judicial  Conference  Committee  on  Defender  Services  expects  both  to  reevaluate  the  death 
penalty  resource  center  program  and  develop  recommendations  for  ensuring  effectiveness 
and  cost  efficiency  in  death  penalty  representation.  The  Subcommittee  will  study  the 
current  method  of  providing  representation  to  death  sentenced  inmates  as  well  as  potential 
alternative  methods.  Potential  alternatives  include  proposals  to  maximize  direct 
representation  by  defender  organizations,  some  of  which  could  entail  creating  defender 
organizations  designed  to  provide  direct  representation  only.  While  the  Subcommittee 
investigates  these  important  issues,  resource  centers  will  continue  to  provide  direct 
representation  of  death  row  inmates  at  the  current  level. 
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QUESTION:  Which  is  the  more  efficient  and  economical  commitment  for  the  centers  to 
make:  direct  representation  of  defendants  or  providing  consultation  services  to  pro  bono 
and  court  appointed  attorneys? 

ANSWER:  The  recently  established  Subcommittee  on  Death  Penalty  Representation  of  the 
Judicial  Conference  Committee  on  Defender  Services  expects  both  to  reevaluate  the  death 
penalty  resource  center  program  and  develop  recommendations  for  ensuring  effectiveness 
and  cost  efficiency  in  death  penalty  representation.  One  of  the  issues  that  the 
Subcommittee  will  consider  is  the  relative  efficiency  of  death  penalty  resource  centers 
providing  direct  representation  versus  consultation  services. 
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